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L To the Earl of 


IMIDDLETON: 


My Lord, 


HE Natural way of 
Learning all Arts and 
Sciences , is to know, 


Firſt, the Terms #ſed 
\ in them, and- the Principles upon 
* which they are founded , with 
* the Origins of the one , ned the 
L Reaſons of the other. A Colleti- 
3 on of theſe Terms and Principles 
I is in Law called, Inſtitutions; 
* and the N: axrol and Eafts 
' way of Writing theſe , is by going 

q 2 from 


Epiſtle Dedicatory. 
from the firſt Principle to a ſecond , þ 
and from that to a third : The © 
admir d Method of Euclid in his 


Elements, though much weglefed | 


by all, who have written Inſti 
tutions of Law ; in which , not 
onely many things unneceſſary are 
inſert, as almoſt all the third book 
of Juſtinians Inſtitutions ; the 
Differences betwixt the Sabiniani 
and Proculiani , 8c.. Many 
Fundamental Titles are ommit- 
ted, as all the matter of Reſtitu- 
tions : And many things are 
taught in the firſk Book , which 
cannot he underſtood till the fourth 
be read. 

T have therefore in theſe my Jaltt- 
TULIONs treated nothing ſaveTerms, 
end Principles, leaving out nothing 
that is neceſſary , and inſerting no- 
thing that is contraverted ; in ail 
which T have proceeded , building 
elwayes one Principle upon another; 

and 
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Epiſtle Dedicatory. 


wand expreſſing every thing in the 
ATerms of the Civil Law, or in 
s tbe Stile of Ours reſpeFively ; fo 
d bat if any Man wnderſtand fully 
- {bis Little Book ; Natural Rea- 
t ſon, and Thinking, will eafily ſup- 
e Bly much of what js diffuſed , 
b Bthrough our many Volums of Trea- 
e iſes 3 and Decifions ;, Whereas 
| Mthe ſtudying thoſe , would not in 
| Emany years give 2 true ea of our 
Law; and does rather dijtra@ 
Ethan inflrudt. And I have often 
\ Fobſerved, that moe Tawyers are 
ignorant for not underſtanding the 
z firſt Principles, than for not baving 
1 read many Books ; as it is not the 
| having travelled long, but the ha- 
8 wing known the way , which 
K brings a man to his Lodging ſoon, 

F and ſecurely. 
* MyLord, You obſervd very 
juftly to me, that Inſtirurions are 
s Grammar ; and therefore, 
C 3 (which 


Epiſtle Dedicatory. 
(which is a great encouragement i 
zo all Readers of Inſtirurions, ) 
they who underſtand the Infltituti- 
ons of any one Nation , will ſoon 
learn the Law of any other : For 
though Terms, Forms , and Cu- 
ftoms differ; yet the great Principles 8 
of Juſtice and Equity are the 
fame in all Nations. I ſend mine 
therefore 13 your Lordſhip, not be- Þ 
cauſe you need them , but that you 8 
may judge , if my Inſtitutions, 7 
will be able to juſtifie your parallel. & 


Nec Phaocbo gratior ulla eſt, 
Quam fſibi quz.Yari preſcrip- | 
{t pagina 'Nomen. 
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1 1NsTITUTIONS 


"_ Of the Law of 
1 SCOTLAND | 
gs — cn _ | 
5 FIRST PART. [ 
Tit, L | 
Of Lews in General, | 


yr a . 


De WOW 


Ea 


7 USTICE, 7# @ conftant and 
perpetual Will, and Inclina- 
t:0n to give every Man what 
; # dueto him. 
1 LAW, # the Science which 
7 veacheth us to do Juſtice. 
3 This Law, un a Jarge ac- 
2 ceptation, 1s divided, In the 
3 Law of Nature, Law of Nations, 
3and the Civzl, and Mrnicipal 
* Law of cach particular Coun- 


EF tric. 
| A The 


es nn 


. in which ordinarly all Nations 


Of Laws in general. 


The Law of Nature compre- ſb) 
hends thoſc Di&tats,which Na- fat 


' ture hath taught all living cre- {ci 


atures , inſtances whereof are fof 
Self Defence , Education of Chil- W1 
dren: and generally, all rheſe Fi! 
common principles, which are 
common to Man, and beaſts, fra 
and this is rather innate inftin&, jof 
than poſitive Law. 1 C 
The Law of Nations.is PCecu- Pa 
liar to Man-kznd onely, dictated of 
by right Reaſon , and is divi- Þt 
ded into the Original and pri- \ 
marie Law of Nature, that lows 
trom the firſt and pureſt prin- T1 
ciples of right Reaſon; Such 
as Reverence to GOD. reſpe& Ka 
ro our Country, and Parents. 
And the fecundarie, and conſe- | 
quential Law of Natureconfiſting 
of theſe gcneral conclultons, | 


FD. "pe" 


agree , and which they draw 
- by | 


Of Laws in general. 


by way of - neceſſary conle-,,_. 
quence, from thoſe ft Prin- Tix. x. 
- ſciples. And under this part 
e fof the Law of Nations, are com- 
. prehended , the Obligations a- 
1{1ng from promiſes,or contrafts, 
he liberties of Commerce, the 
wanſoming of Priſoners, {ecuritic 
of Ambaſſadours,and the like. 
, Crvil,or Mrnicipal Law,arc the 
particular Laws,and Cuſtomes 
| jof cyery Nation, or people, who 
- Arc under one $ overaign Power. 
- 3 The Romans,having ſtudied 
s | with great exacineſi 5 the prin- 
- Tiples of Equity, and 7atice. 
1 {I heir Emperour Jultinian,did 
: cauſe digeſt all their Laws in- 
. to one body,which is nowcal- 
ed by moſt polit Nations, ( for 
rs Excellency ) the Civil Law; 
IJAnd as this Cizi! Law is much 
yeſpected generally, {o it has 
reat influence in Scotland, Cx- 
| A2 cept 
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4 Of Laws in General. 


parts, Cept where Our own expreſs | 
Tit. 1. Laws,or Cuſtomes,have receded % 
from *it. And by the com- 
*K.].6 mon Law in our Ads of Par- *% 


Par.8. j;,4eat is meant the * Civil 4 


Act 131 ] 
KK, Ja. Law. . . = 
4.Par.4. The Popes of Rome, in Imi- 3 


At 51. tation of the Civil Law, made 3 
K.Jam- a body of Law, Of their own ; F 
AR 80. Which , becauſe ir was com / 
0. Mary piled by Church men, it was, 
Par. 5. called, The Cannon Law ; And$s 
_ ag though it has here no poſitive\\ 
Pp 8] ug Authoritie, as being compiled {4 
At;1. by private Perſons, at the de-P 
ſire of the Popes, eſpcciallyF 
fince the Reformation; yet our Bt 
Feelefiaſtick, Rights, were ſettled$! 
thereby before the Reformation: 
And becauſe many things inflf 
that Law, were founded upon 
material juſtice , and cxadctlic! 
calculatcd for all Church men; 
Therefore , that Law is yalg 
much 
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Ftrating juſtice, 
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w., which conliſts of our 
as Statutes, Or Acts of Parliament, 
1d $Secrmndo, 'T he Ads of Sederwnt, 
velhvhich are Statztesr, made by 
| he Lords of Seſſion, by vertue 
bf a particular A& of Parliament, 
* impowcring them, to make 
Juch confliturions as they ſhall *F. 3+: 
for ordering the 5"**7 


hink fit, 


>-ocedur, and forms of Admini- 
and theſe are 
onFalled 4&s of Sedernnt; becauſe 
Shcy are made by the Lords 
Jiting in judgement 5 Bur 
re not Þ propeily 
She /giſlative power bcing the 
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Of Laws in General, 


Our Mrnicipal Law of Scot- 
Jand, is made up partly of our 
i- yritten, and partly of our z2- 
de written Law : Our written Law 
1; uns > par ng po 
N- 5 


Laws, 


Kings 


J 
E_ 

| uch reſpeed among us, & p,,,, 

1- Jpecially in what relates to Tir, ,. 

r= *conſcience,and Ecclefiaſtick Rights. © 


__ om oo odio IECESESD=_= =2 
; ——_ ISIS "_ "= 


5: —— Err » "= 


> 5—=I IDE 
— 


—_ 


- — 
4 
RI Shen Fe 
—_— —..__ 
— : 


"_ 
W . 
Ss 
py 


k 
. w 
OC PR nas 
= oo 5s 
= ——. -2- 


pane 
_ 
nee en oo 


EE 


"== _ 


0 —— I nn Ione mens 


WSSIOUS > 


SED 


I —_ 


Y Ls IG A =” - 
AY IN IR NECES ten 
aa oa . | inns rl terry foes 4» 44 
—_LCLIS ACSI 
_—_— wt ——_— 


6 


Part1. 
Tit. 1. 


*K.Ja.1 


par.3. 
Act 54, 


K. Ja.. 
Par. 14. 


Of Laws in general. 
Kings Prerogative. Tertio, T he, 
books of Regiam Majeſt atem,\, 
which are generally looked ul, 
pon as a part of Our Law 5 and; 
they, and the leges burgorum,) 
and the other traQates, joyned; 
by Skeen to them , arc called 
the old books of Our Law, by 
wany exprels As of Parlia- 
ment X, Tho the books 
Regiam Majeſtatem , were Orig 
nally but the works of one? 
private Lawyer ,-. writing by 
way of Inſtitution, and ar 
now very much abrogated by! 
Cuſtome. Uh 
Our unwritten Law, compre- 7 
hends the conſtant tratt of de- 
Cilions, paſt by the Lords of 
Seſfron, which is conſidered ag 
Law ; the Lords reſpeting very 
much-their own deciſions ; And} 
though they may , yet they}; 
uſe not to reced from them Hh. 
exccpry 


Of Laws in general. 
cept upon grave conſidera- 


he : 


#mnwritten Law , which have 
Jbeen univerſally received a- 
Inong us. The tacite conſent of 
he pcople, operating as much 
in theſe, as their expreſs con- 
Wcnt docs , in making Laws ; 
nd ſuch is the force of cxjtome, 
or conſuctude, that if a Statute, 
zZaftcr long ſanding has nevcr 
Hy JPccn in obſervance, or having 
Y been, has run indeſuetule; con- 
etude prevails over the ſtatute, 
Kill it be renewed cither by a 
«{{ucceeding Parliament, or by a 
Ie Proclamation from the  Counzul : 
4 For though the Council cannot 
gmake Laws , yet they may 
 Frevive them. 


7 


'. .. Fans. 
ions. Secundo , Our Ancient 7;, , 


" 2cuſtomes, make up a part of our —— 


Generally, all Taws +x.1,6 


ndi ; 

WHhould look foreward | par. 3. 
ey. | par. 3. 
| ough declaratory Laws regu Act 10, 


Ft what is paſt, ſince their de- 
pry ? 
7 A 4 ſ1on- 


6 


Part 1. . 
Tit. i Law prier to the ſtatute,and to } 
—>— direct Judges, how to decide | 


Of Laws in General. , 
ſign is, todeclare what was 


of a Parliament. ; 
Laws ſhould command.not P 
perſwade; and though my 
rubrick ( Or title ) and narrative \ 
of the ſtatute, may dircCt a 1 
doubting 7dge,yer it the ftatu- 
tory words be clear, they ſhould ? 
ke followed inall caſes. | 
All Laws ſhould be fo inter- ; 
preted as to evite ablurdirics ; ? 
and as may beſt agree with ? 
the mind of the legiſlator, and ! 
Analogie, or general deſign of 
the common Law. ; 
Correctory Laws ( fo we! 
call theſe which abrogate, ori 
reſtrict former Laws ) arc 
to be ſtrictly incerprered , for? 
we ſhould reced as lirtle as ; 
can be from received Laws. | 
Fayout*| 


( 
;1 
in caſes thar needed the deeifior ? } 
| 
1 
c 


nxt Ra -@, A, yosS Alt pep end / 


2 ap onpym &C. 
X 1Burable Laws are to be , 
} extended , and the Paririe of Tj 


02 | Judges,no extend Laws to Caſcs, 
; that are founded on the ſame 
ot } reaſon , with what isexprefly 
_ determined by the Stature. 


ve 
a 
F ; Ti. Il. 
| Of Juriſdidtion, and Judges 
= ; in General. 
h ; Aving reſolved to fol- 
d } low Fuſtinians method, 


vs (ro the end, there may 
Z be as little difference found 
ey betwixt the Civil Law , and 
ri Ozrs, as 1s poitible : And that 
cl the Reader may not be diſtra- 
ry Qed, by different methods ) I 
SJ do reſolve, firſt, to lay down 
2 what concerns the Perſons of 
A5 whom 


Ic } Reaſon, often prevails with our "— 


PUT I Re Torr POR. > 


IO 


Parr 1, Whom the Law treats : hat.2do» 


Of FuriſdiBtionew%, 


Tit. z. What concerns the things them” 
= ſelves treated of,fuch as rights, 


obligations, &c. Tertio, The 
actions whereby theſe rights 
are purſued, which anſwers to 
the Civilians, objea juris, viz 
Perſene, res, &* Aiones. 

The Perſons treated of in 
Law, are either Civil or Eccle- 
fiaftick,, the chiet of both which 
are Judges, with whom we 
ſhall begin. And for the bet- 
rer underſtanding of their Ot- 
fice, it is fir to know, that 
Jariſdiftion, is a power granted 


fo & Magiftrate 9 Fo cognoſce 1 x 
pon, and determine in cauſes, |: 
and to put the ſentenee or de- % 


creet to execution, in ſuch ma- 


*K.Ch, 11 45 either bis commiſſion, law, 
2. Par. 1 0r pradtice does allow. 


AT. 2. 
Far. ty. 


AQ 18. 


All Furiſdifion flows Origi- | 
nally trom the Kizg * {o that * 
= none | 
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Judges in General. 


TI 


none haye power to make De- ,,.. 
puts , EXCept it be containd 1n Tix, 2. 


' their commiſſion; And it a De- 


pute, appoint any under him, 
that ſub-depmte is called proper- 
ly a ſubſtitute ; and every Judge 
is an{wcrable for the Malverſa- 
tion of his depute. | 
Fariſdidion is cither Cumula- 
#rve, Or Privative; Cumulative 
nariſdifion, is when two Judges, 
have power to judge the ſame 
thing ; And generally, it isto 
be remembred, that the Ki ng is 
ncyer ſo denuded, but that he 
retains an Inherent power, TO 
make , other Judges, with the 
ſame powcr that he gaye in 
former *commiſſions; And thus 
he may ere& lands, in a re- 
gality, within the bounds of 
an heritable Sheriff-ſpip , and 
burghs Royal, within the 
bounds of a regaliy ; And theſe 
" bounds 


*K.C. 2 | 


par 


I2 


Part 1. 


TY. i. 


Om —— 


Of Furiſdiftions and 
bounds, within which,a Judge 
may exerce his commiſſion, is 


4 
4 


called his Territory; fo that if 3 


any Judge exerciſe Furiſdicion, 
without his Territory 
rence is null : and among 
thoſe who have a Crumwulative 
Farifdifion, he who firſt cites, 
can only Judge; and this is 
called, jus Preventionis. 
Privative Juriſdidion,1s when 
one Judge has 
of judging, excluſive of all o- 
thers; ſuch power haye the 
Lords of Seſſion, in judging of 
all Competitions, among(t he- 


ritablerights,and here there cag | 


be no prevention. 
Furiſdiftion, is founded to 


any Judge, either , - becauſe * 


the defender dwels within his 
territory,which is called, Sortiri 
forum ratione domicilij:or Secunds 
Bccaulc, the crime was com- 
Mitted 


his ſen- ; 


the ſole power | 
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Ithey exerce their Office, And | 


ry 
* 


mitted within his territory, part x. 
iwhich is called ratione deli&i s Tit. 2, 
2or Tertio,If the Perſon purſued, 
have any immoyable eſtate, 
Zwithin his territory, though he 
, wh not within the ſame, he 
ay be purſued by any aCtton 
to afte& that eſtate, which 1s 
_ 3 fortiri forum ratione ret 
Ste. 
* A Favrifdifion, is ſaid tobe 
,/prorogate, when a perſon not 
zother wayes ſubject, ſubmits 
Chimſelfto it, as when he com- 
wears before an incompetent 
Judge, and propons defences, 
7 AI Judges with us, mult _ 
Fake the Oath of Allegiance, * 


Par. 1, 


zand the Te; + whereby they $eq x, 


*\{wcar, to maintain the Govern- A 11, 
ment of Church and State, as it is #Par-3 


Enow eſtabliſhed; and an oat 


h Act 18,4 
Fde fideli adminiftratione , before 


ag 
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Of Furiſdifions and 
no excommunicate perſon,nor #- 
rebell againſt the Goycrn- } 
ment , can Judge by Our } 
Law. | 

If a perſon be purſued be- | 
fore a Judge, who is not 
competent, he may complain 
tothe Lords of Seſſion, and they | 
will grant Letters of Advocation, 


whereby they Advocat , that 7* 


is to ſay, call that cauſe from | 
the incompetent Judge, to % 
themſelves; And it after the * 


Tetteys of Advocation are intimat F 
to that Judge, he yet proceed, 8g 


his Decreet will be null , as gi- & 
yen Spreto mandato. | ; 
Fariſdidion is either Supream, | 
inferior, or mixt : Theſe courts | 
are properly called ſupream , * 
from whom there is no ap- | 
_ to any higher Judicatory, | 
uch as the Parliament, Privy 


Corncil, Lords of Seſſion , the 
Erimimal 


| . Judges in General. 

" Criminal Court, and Exchequer : 
Inferior Judges are ſuch?whoſe 
Wecreets,and ſentences arc lyable: 
; othe reviewes of the ſuepream 
oarts , as Sherriffs, Stewards, 
Lords of Regality , Inferior 
1dmirals, ana Commiſſars, Ma- 


Y | giſtrates of Barghs Royal, Barrons, 
7, Band Fuſtices of Peace, Mixt 


# Fariſdidion, participats of the 
#nature, both of the ſpream, 
0 %and inferior courts; ſuch a juriſ- 
C 2? dition have the high Admiral, 
3 and Commiſſars, of Edinburgh. 
$ Both which are in ſo far S#- 
* pream; that Maritim Affairs,and 
confirmations of Teſtaments , 
muſt come in and be tabled 
{ before the high Admiral, and 
4 Commiſſars of Edinburgh, 1n the 
firſt inſtance. As alſo, they 
both, can reduce the Deereets 
of inferior Admirals, and Cont- 
miſſars ; _ Burt ſeeing their De- 
creets 


«& = 
Lb > hs 


% 


es Ie rn dna 


__ ; lv Fa 
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"*K.C.2 ed to the degrees of affinity,and |; Þ 


Of Juriſdiffions, &c. 
Part, Crects are {ubje& tothe review, 3 
Tit. 2. Of the Lords of Seſſion, they are BL 
w—— in ſo far inferior Courts. tc 

No inferior Judge, can judge © 
in the cauſes of fuch as arc #4 
Cufin-germans to him, or of a 6 

nearer degree, cither of affini- | 

ty, or conſanguinity ; But there ! 

is ſo much truſt repoſed in the * 

Lords of Seſſion,that by a ſpecial 

*K.1.6. * Statute, they can only be de- 
par- 14-clined incaſes relating to their * P 
A&X212 Fathers, Brothers, Sons, Ne- \| [ 
phews, or Uncles; which by a } P 
late fatuteX,js likewiſc exrend- þ 4 


Par. 3. to the Lords of privy Council, and |. 
&Q13, Exchequer,and the Commiſſioners | 
of Fuſticiary, and to all other t 
Fedges within the Kingdom. | 

he members of the Col- 

ledge of Juſtice, have this pri- | 
viledge ,thar they cannot be 
purlued before any inferior * 

Judge 


Of the Supream Judpes. 17 

7, | Judge; and if they be ,, the 

c Lords will Advacate the cauſc 4 y - 
#to themlelyes, hs 


1 Tit. ITI. 
M 3 Of the Supream Fudges, and 
. } Courts of SCOTLAND. 


F- 


e HE King.,is the Anthor 
ce © and Forntain, of a 
13 power, and 1s an ab- 


. ſolute Prince, having as much 
7 = power, as any King.,or Poten- 
. j: tate, whatſoever Xderyving his | 
| power from. GOD Almighty *K-1.6. 
. } alone ®, and ſo not from the p95 
| {* people. The ſpecial privi- »K cg 
| {ledges that he has, are called, Par. r. 
1 His Prerogative Royal ; {uch ag, Sef. 1. 
7 that he only can make Peace, _ - a 
: or Wary, call Parliaments, Con- pay, ;\ 
| ventions, Comvocations of the A 2, 
| Clergy , make Laws*; And , W4 
2 gencrally all mcetings called foreſad 
2 without his ſpeciall command © 
| are 
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Part 1, 
TI. 3. 


* King ci#lors , give turors Dative, and by 


Ch. 2. 

2 x 
Seſ. 1. 
A&. 2. 
SK. 18. 
G. par. 
18 Acai 
K.Ch.1. 


Par. me 
Aft 3. 


K.Ch. 2 ſence in the ſame manner that, 


Par. 2, 
Sel. 1, 


Act i, 


Of the Supream Judges and 


are puniſhable*, he only can *' 
remit crimes , legittimate ba- ſi 
ſtards , name Judges, and Coun- 


naturalize ſtrangers; . And is ., 
Supream over all perſons, and in 
all cauſes, as well Eccleſiaſtich a 
Civil X, | = 

The Parliament of old, was , 
only the Kings Barron Cozert, it 
which all free-holders were  & 
oblidged to give ſ{ute,and pre- 


men appear, yet at other head 
courts, And therctore, ſince jt 
we had Kings before we had 
Parliaments, 1t 1s rediculous to !| 
think , that the Kings power 
flowed from them. 5 

The Parliament is called by 3h 
Proclamation , now upon four- 2 
ty daycs , tho it may be 4d-Ye 
journed upon twenty , but of 7, 
old, it was called by brieves, $/+ 


a 
4 


4 


Courts of Scotland. I9 


"1 out of the Chancellary. It con- p,,,, - 
_ fiſts of three Eſtates, viz, the Tit. 3. 
1 Arch-Biſhops and Biſhops; and 
0 before the Reformation , all 
5 Abbots , and Mitred-priors, fat 
""  asCburch men,Secundo, The Bar- 
# rons, in which eſtate are com- 
- prehended , all Dukes , Mar- 
« * queſſes, Earles, Viſcounts, Lords, 
* .and the Commiſfioners, tor the 
©. $hires ; for of old , all Bar- 
" arons, Who held of the King, 
did come ; but the eftates of 
1) letter Barrons not being able 
; [to defray this charge , they 
)| 
| 


Xwere allowed to ſend Commiſ- 
:Vfoners for every Shire. *And *K.7.r. 
»generally, every Shyre {ends Par- 7. 
:rwo, who have their charges "70 
Fhorn by the Shyre. Tertio,T he p,;. ix. 
Commiſſioners for Burghs Royal, A& 113 
Heach whereof, is allowed one 
Zand the Town of Edinburgh 
&two; Though all the three 
"iy Eſtates 


as] 
DT 
C. 


wy. 


25 Of the Supream Judges and 


Ffates muſt be cited , yet the| 
Part 1. S F* 

Tit. 3. Parliament may proceed, al-| 
beit any one eſtate were ab- } 


ſent, or being preſent would |} 


diſafſent. The legiſlative power || 
is only in the King , and the 
Eſtates of Parliament only con- | 


by 
at 


tt 


O! 
#- 
ni 


ſent, and in Parliament, the |} tl 
King has a negative voice, ': ft 


whereby he may not only 2 


hinder any Act to paſs, bur | 
eyen any overture to be de- þ 
bated, The A&9s of Parlia-\ 
ment muſt be proclaimed up-/ |! 
on tourty days, that the Lieges | 
*x_7,, may know them®. = 
6. Par, To ſecure the Crown againſt | 
7.At. fafions, and Inpertinent over- 
928. tnrs il open Parliament : Our 
Parliaments choole before they 
proceed to any brſſineſ}, four 
out of each State,who with the 
Officers of State determine what 
Laws, Or Overtars , arc to be 


brought - || 


Courts of Scotland. 
q brought in to the Parliament ; 


ef and they arc therefore called, Tir. ;; 
— 


- & the Lords of Articles, 
-F We have another meeting 
| | of the three Eftates , called the 
» if} Convention of Eſtates , which is 
[5 now called upon twenty days, 
- | and proceeds in the ſame wa 
7 that the Parliament does, dit- 
2: freing only from it, in that 
' 7 the Parliament, can both im- 
| pole Taxations, and make 
8 Laws; whereas the Convention 
Y of Eftates , can only impoſe 
{ or rather offer Taxations, an 
* make Statutes for uplifting 
q thoſe particular Taxations. Bur 
J ran make no Laws. And of 
old, I find by the Regiſters of 
the Conventions, ( the eldeſt 
whereof now extent, is in Arnzo 
| 1583. ) that the Conventions of 
Eſtates conſiſted , of any num- 
ber of the three Eſtates, _ 
(6 
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Part 1. 


22 Of Supream Judgerand | 

off the Streets, ſummarly by 

Tir. 3, the King, And yet they cryed £, 

—down.,or up —___ judg- t 
ed proceſſes, which now they q 
dO not. 

The Privy Council is conſti- #, 
ruted by a ſpecial commiſfion ca 
from the King, and regular- w, 
ly their power extends to mat- jo, 
rers of publick Government ; 11 &z 
order to which, they puniſh w} 
all Ryots, for ſo we callgb' 
breach of the Peace. They 
{equeſtrare Pupils, gives ali-W! 
ments to them, and to wives, 
who are {eyerely uſed by their grc 
husbands , and many ſuch 
things, which require {uchgal 
ſummar procrdour , as cannorſhe! 
admit of the delays neceflary&þ4; 
before other courts 3 And yctheir 
it any of theſe, dipp uponhhe 
matter of Law, ( for they arc 
only Judges in faGto, ) they 

remit | 


ki 


Courts of Scotland. 


by. 
*F 


remit the cognition of it to the yg, 
Seſſion, and ſtop eill they hear Tit. 2. 
- their report. The Comncil © 


f delay Criminal executions, and 
 fomctime change one paniſh- 
- ment into another , bur rhey 
# Cannot remit Capital puniſh- 
- ments ; They may allo Ad- 
_ Jorern the Seſon, Or any other 
1 eprt : It has irs own Preſident, 
ql who preceed rin the Chancellours 


Tenet and Seal: All who are 
Gted rocomocar there, mult 
2 perſonally preſent, becauſe, 
drdinarly the purſuzr concluds, 
at they ought to be perfo- 
hgally puniſhed. All ayers 
tIcre are peremptor , all 
YRbat 'S in writ , NO Advocat 
ctheing allowed to plead, becauſe 
ne Cozncil oniy Judges in 
'cHhatrers of fa?F. 

vi The Lords of Corncil and 
| Sefton 


blence, and it has its own: 
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24 Df the Supream Fudges an, 
Parti, S*ſfon, are Judges in all mar} 1 
Tit. 3. ters of civil Rights ; of old I? 
*— they were choſen by the Par © 
lament 3 and WCTe A committy \ 
of Parliament : But the prelent? 
_ was i and yer = 
y King James the fifth, after! © 
the modell of the * ox Iw off rn 
*X. Ja. Paris *. \ La 
g.par.s. Of old it confiſted of ſeyer 1 = 
& 


Act ms Eeclefraſticks , and ſeyen Laicks!) *: 
= = * and the Preſident was a Church ( 
* © man; But nowall the fitteeng 2 
are Laicks. And there ſits witty G 

them four Noble--men , wh 

are callcd extraordinarie Lords 

and wcre allowed to fit tol 
learn, rather then decide © 

Bur now they vote after thel 1 
ordinary Lords, All the Lordi 


. | 0) 
#.7a, are admitted by the Kingy th 
6.Par. and by Staizte cannot be ad 


, till they be twenty 
five years of *Age,and excepil 9; 
thaw ©. 


12. A mine 
IT32, 


© 
Hy 
: 


they have a 1000 lib. or 29, 


Courts of Scotland, 235 


tl 


"0 Chalders of vinal in yearlic Tit, ;. - 
'rent. Nine arc a 2rorum. Eh 


y3 


Crimes of old,werc jrdged by 


[the Fuſtice General, Juſtice Clerk,, 


: 


jand rwo Faſtice Deputes z; but 
now five Lords of Seſſion, arc 


[joyned to the Juſtice General, 


x 


Y, 


and 7uftice Clerk,, and they are 
called the Commiſſioners of juſti- 


1 ciary; Becauſe , they fit by a 


F- 


ſpecial commiſſion only: Four 
of which number make a 
X Forum in time of Seſſion 
L three in time of Vacance, and | 
g two at Circuit Courts *. 


C2 
Th Exch « the K; Par, 2. 
C Excnequer , 1S NC AmNPS Se}. ;, 


4 Chamberlain, Court * wherein A& 18. 
3 he judges what concerns his *K-C.1 
* OWN revenzes 3 It conſiſts of PI 7 

| the Theaſurer , ( in whole place 
J arc ſometimes named Com- 
2 miſſoners of the Theaſury,) the 
I Theaſurer Depute , and as ma- 
1 ny of the _— Exchequer, 


as 
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Of Supream Judges, 8C. 
as his Majtie pleaſes. 
The High Admiral , hasa 
commiſſion from the King , to 
judge in all Maritime affairs, 
not only in Civil, bur allo 
in Criminal caſes , where the 
crime is committed at Sea, 
or within flood-mark ; nor can 
the Lords of Seſſion Adrocat 


s cauſes from him *; tho they 
K.C.2 X I 

par. 3. can reduce his Decreets , as 
At 16, he does the Decreets of all 


inferior Admirals , or Admiral | 
Deputes,, for many Heritors , 
are conſtiture Admirals , with- 
in themſelves , by a right : 
from the high Admiral , 1ince | 
his Gift , or fromthe King \; 
Þcfore it. 


Ti «1 


; Of Inferior Jariſdiftions, 8. 27 
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0 Tit, I'V. _ 

£) 

O * Of Inferior Juriſdiftions, and 

ws Courts. 

26 

- He Sherriff , 1s the 

" Kings chief and 


Y | Ancient Officer , tor 
| — the Peace , and 
putting the Laws in exccuti- 
7 vn *, he has both a Civil and —_— 
Criminal Juriſdifion , and his pay; 2 
' Commiſſion is under the Great A& 124 
' Seal; he is obliged to raiſe 
the huy and cry after all Rebels, 
and to apprehend them when 
Tequired : To afliſt ſuch as 
-are violently diſpoſſeſt : To 
-apprchend ſuch as ſay Maſi 
Zr trouble the Peace , and *K.C.2 
Fake caution for their appear- Par; '- 
Ancc *X ; He nor no Iferir gg 
7Judge , can hold Courts in 
; Bz cune 


Of Tiferior Furiſdiftions, 


diſpenſation , becauſe crime! þ& 
| ſhould be inſtantly puniſhed. *© 
He is Fadge in all crimes, © 
Except the four Pleas of the., 
Cpown , to wit, Murder , Fir: \ pd 
raſing , Robery , and raviſhing ; 
ba of Women *; but murder he can,, 
Mat: = Judge, it the Murderer was, 
A 11, taken with red-hand , that 1s 5 
£uo- to lay , immediately committing | _ 
nam the murder; In which caſe , he ; 7 
Artach. uſt proceed againſt him. t 
CEP. 79 <2, » | be 
- within thre? Swns 3 And; 
in Theft, he may judge, 1t the? 
Thief was taken with the fan. " 
The Shireff , 1s allo judge; 
competent, to puniſh Bloodwits ,/? 
for which he may tyne ini? - 
Zo pounds Scots ; bur no higher, 4 » 
and for contrumacy, he can finc 1 q 
no higher than 19. ponds. 
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and Courts. 29 
ny A Lord of Regality , is Be p,.. ; 
| who has the [and whereot he Ti:. 4. 


p *Is Sher gps or Szperior , &- 
rected with a niſin . 
"equal torhe juſtices , in Crimi- 
N \ nal caſes 0 and to the Shirreff g 
&, In civil cauſes he has allo 
{right ro all the moveables of 

' Delinquents , and rebels , who 
>} dwell within his own 7riſdi- 
/ Hon, whether theſe moveables 
..) be within the regality, or 

! without the lame; And bc- 

cauſe he has ſo grcat power , 

© | therefore no Regality can legally 
13 be Joes eXCept inParliamentF, tK. Ja. 
4 he Lord of Regality , has 2. Par. 
| I alſo by his erection , power to 2 i-Att 
'} repledge trom the Sherriff,and *** 

: eyen from the Tuſtices in all* «7 a. 
|] cafes excepr treaſon,and the pleas 6. rar. 
2 of the Crown, that isto ſay, !'. At. 
7 ro appear, and crave; that any ** 
1 dwelling within his Juriſdi&:- 

7 on, may be ſent back robe 
| B 3 judged 


TE 


29 Of Tiferior Furiſdiftions, 
zudged by him , and he iM 
3:. 4 bliged rofind caution , thatfa 
— he ſha!l do juſtice, upon the 'R 
MalefaGor a e repledges, - 

within ycar and day , and, 'a. 

* 9u0- the ecartion is called Cal w 

- 

glam reach , ct 
Attach, The Stewart . the King: 1 
cap. 89. Sherriff , within the King: itt 
own proper Lands, and thelc 11s 

wcre erected, where the lands 1s 

had been creed , before + C 

in Earledims, or Lordihips ;* 

For elſe the King appointed W 

only a Baillie in them , and A 
theſe Furiſdiions are called ac 
Bailliaries , the Bailiies of the | Pc 

- Kings proper lands having, tO 
the fame power with the!4 an 
Sherriff, And all theſe, viz, 3 in 
the Sherriff, the Stewart , and\s cX 
the Lord of Regalitie , proceed} 8! 
in their cozrts after the ſame } ar 
way , and each of them ,": 
has a Head Burgh, where they | 

hold 


* 


and Courts. 
Hold their conrts , and where 


a fall /etters muſt be executed and 
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*Regiſtrate, 


he Prince of Scotland has 


:alſo an Appange, or Patrimonz, 


which is ereted in a Furiſdi- 


ain, called the Principality. 
The rceyenucs comes in to 


:the Exchequer 5 when there 
115 no Prince; but, when there 


is one, he has his own 


Chamberlain, 


Tuſtices off Peace, are theie 
who are appointed by the 
King, or Privy Council , tO 
adyert ro the kceping of the 
peace, and they arc judges 
to petty ryots , {ſervants fics , 
and many ſuch like , rclatc- 
ing to good neighbour-hood, 
cxpreſt in the inſtructions , 


Part x. 
Tit. 4, 


——— SS -——— 


| ; given them by the Parliament* * EO 2 


5 
I 


: 
£ 
2 
? 


I 


2 and arc named by the Conc], Par. 1. 
+4 allbeit , be the forelaid Sra- 
E | ze , the nomination 1s to be 


Act 38> 
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Part 1, 
Tit. 3» 


Of Inferior Furiſdifions, &C. 
by His Majeſtie, and His Royal} bl 
Succeſſors, which the King has |; h 


—— now remitted to the Privy ® bz 


Conncil, Ct 
The TJuſtices of peace do! tl 
name Conſtables, within their! n' 
own bounds, from {tx months Ua 
to {1x months; Their Office is, , at 
to waitupon the Juſtices, and'. it 
receive injunctions from G 
them, delate {ſuch Ryots and | di 
Crimes to the Juſtices, as fall | th 
under their Cogniſance, Ap-\ 
prehend all farſpec# Perſons , 
Vagabounds, and night Walkers, 
as is at length contained in 
their injunctions, given them 
be the foreſaid 4. | 
Every Heritor may hold |! & 
courts for cauſing his Ten-|; 
nents pay his rent ; And if het! k 
be intefr, cum curils 9 he may ki Pi 
decide betwixr T cnnent and 7 1a 
Tennent in ſmall debts, and j} h 
may judge ſuch as eommit | H 
blood ow 


: Of Ecclefiaftick, Perſons. 
| Llood on his own ground ; tho p,,, , 
9 his land be not erected ina Tir. 5. 
* barronie ; But it his land be © 
erefted in a barronie, C which 
the King can only do: _) he 
may (ike the Sherriff ) un 
law for blood-wits, in 50 lib, 
| and for abſence in 10. And 
if he have power of Pix and 
Gallows , he may hang and 
drown in'the {ame manner as 
the Sherriff can. 


Tit. V, 
Of Ecclefiaſtick Perſons. 


Ince the Reformation, the 
King is come by Our , 
 - Law in place of the ,< 
par.1, 
| Pope *, and all rights io Kirk- 1c 2, 
! lands, muſt be confirmed by * i. Ja. 
i him , elſe they are nll ; *. _ 
| His Majeſtie only can call -. " 
2 d) con- 


6 


34 Of Ecclefiaftick Perſons; 
Part x. convocations Of the Clergie > 
Tit. 5. ( for ſo we call our National 5 
= aſſemblies * ) and His Com- ©- 
*R. Ja: miſſioners {its in them, and has ' 
4 part. a negative. | 
—_ We have two Archbiſhops , 
K.Char and twelve Biſhops , and the 
2.par.1. are thus elefted, the King ends | 
_ to the Chapter a Conge de |. 
CG:M3. Eflire 5 (which is a French |. 
At 5. word ,) ſignifying a power to |! 
eld, and with it a letter re- 4 
commending a perſon therein ,; 
named And the Chapter 
returnstheir electing : Where- |: 
upon the Kings grants a Patent 
to the perſons, and a mandate 
to the Archbiſhop , or Biſhops, I 
to Conlecrate him : Both” 
*K:]:6: which paſs the great SeaPF. 5 
Par:22: The Archbiſhops and Biſhops, & d 
At1. have the ſole power, of cal-|} , 
+£.1.6, 110g Synods within their ownP? 
par. 21, Diocies®, and 1n theſe, they | 
A#1. name the Brethren of the con-® 
'  ferance-|i 


AY ot 


A.qT,< r/o Pm > Mk OO, of 4 6, 
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Of Eccleſiaftich, Perſons. 
ferance: Who are like the 


Lords of Articles 1n the Parlia- 
ment, and by their advice the 


| Biſhops , depoſe , ſuſpend, and 


manage. 

Biſhops have their Chapters, 
without whoſe conſent or the 
major part , the Biſhop cannot 


> alienate *, which Major part, 
'; muſt ſign the dceds done be 


$3 £3.0 
Pn 


the Biſhops; And it is (uffici- 
ent if thoſe of the Chaper, 


» ſign at any time cyen atrer 


the Biſhop ; but it muſtbe in 
his lifetime : Nor are Minors. 


: or abſents, counted; and one 


« 


J 


i 
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having two benefices, has two 
votes; but the Appending of 
the Seal, is by Special Statwte, 
declared ro be ſufficient in 


1 deeds done be the Archbiſhop 
i of St, Andrews , without the 


Szbſcriptions of the Chap- 


A Perſon or Redor Ecclefie, 
15 
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*{K. Ta. 
6. par. 
18, Aqt 
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Part. 


Tit. 5. 
——__ 


Of Eceleflaſtich, Perſons, 
is he who is preſented to the 
teiths, jure proprio z But becaule ; 
of old, Parſonages were beſtowed 
on Monaſtries , therefore they . 
ſent Vicars , who {eryed the 
exre for them; and who got a 
{hare of the ſtipend, for their 
pains, either ad placitum ; 
And they were called ſimph 
Picars , or for life, and they. 
were called erpetual Vicars. 
And after the Reformatios ,_ : 
the Churches, which ſo be-- 
longed to them continued Viea- 1 
rages ſtill , The titular, who _ \ 
came in place of the convent, | 
retaining the right to the Par- } 
ſonages duties. 8-4 
There were in time of! 
Poperie, Collegiat Kirks built, 2 
and doted by Kings, and great g 
men, for ſmging of Maſt, which | 
were governed by a Provoſt, 
and ſome for forging , who | 
were called prebends ; And bc- 3 
cauſe * 


ith. «> a eas in co ico oo£@a _ ic Om.» 


Of Fcelefiatich, Perſons. 
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cauſe, ſome pariſhes were p,.., 
wide, ſome were allowed , Tir. 5. 


to build a chapel for their 
private devotion ; And fince the 
Reformation, theſe Chaplanaries , 
and Prebendaries,are allowed to 
be beſtowed by the Patrons , 
upon burſers in Colledges , not- 
withſtanding of the foundati- 
ons X, 

For underſtanding all theſe, 
It is fit to know; that the 
Primitive Church, either to 


invite men to build, or dote, 


or to reward ſuch , as had 
did allow ſuch as cither had 
built , or had beſtowed: the 
one whereon to build, or 
1ad doted a church , already 
built, to preſent alone if, 
they were the only benefattors, 
or by turns,if there were moe, 
and they were called Patrons, 
or Advocati , Ecclefiarum ac- 
cording to thar, 

Patronum 


*R. Ja: 
6. Par. 1 
127 


2B Of Ecclefiaftich Perſons 


Part?. Patronum faciunt, dos, ZEdi- 
Tir. 6, S ; 
Te ro ficatio, fundus. ac 


When a Church vaikes, the te 
Patron muſt preſent within - Ul 
ſix months, a fit Perſon to AU 
the Biſhop ; clic the right of al 
preſentation talls to the Biſhop, El 
*R. Ta Jere devoluto 5 * bur if the b 
6 Par.s Biſhop refuſe to admit and B 
Ati. collate the perſon. preſented , *: C 
the Patron muſt complain co © £ 
the Archbiſhop, and it he alſo © 
Wi '" refuſe, or delay , the privy . 7 
Wh 100 Comncil will grant letters of © 
Bt fl horning againſt the Biſhop, to {4 
* At receive the perſon preſented *, _ 4 
= and _ the vacancy upon | © 
#* that refuſal, the Patron may 
retain the vacant tipends. 
Upon this _ the |: 
Biſhop cauſes {ſerve an Edie, | © 
on nine dayes; wherein all | 
perſons are after Divine nay K 
ads» 


wm &© A) 


Of Eccle1:ftich Perſons. 


advertiſed , to obje#, why, p 
fuch a man ſhould not be The - 


admitted to the benefice; And 
if none obje& , the Biſhop con- 
fers the Church and benefice 
upon the Perſon preſented ; 
and rhis is called a Collation, 
after which, the Biſhop cauſes 
enter him, who is {o collated, 
by cauſing give him the 
Bible , and the Keyes of the 
: Church, and this is called 
Inſtitution, Preſentation, gives 
only jus ad rem, and Iiftitution, 
| jus in re, and is asa Seaſine. 

It rhe Biſhop be patron him- 
ſelt , he confers pleno jure x 
and the preſentztion , and 
collation, arethe ſame : Biſhops 
allo have menſal churches, {o 
|? called; Becauſe, they are de 
'} menſa Epiſcopi , being a part 
| of his patrimony, in. which he 
| ſervesby his YViccars,and Plants 
| as Dioceſſian Biſhop ; and if a 
torn 
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Tit. 5. 


*K 


3, 


Ss, Par. 
22, At 


Of Ecclefiaftich Perſons, 


town , Or paroch , relolye to | 


make a ſecond Miniſter, when 
they are not patrons, he 1s cal- 
led, a Stipendiary Miniſter, and 
he is collated , and inſtituted 
alſo; bur the patrons preſenta- 


tion is ſufficient in prebendaries, - 


and other beneficeer, which has 


not. caram animarum ; And. 


that without the neceſſitie of 
Collation ', or inftitution , the 


Biſhop having no other intereſt -. 
in the benefices, but in {o far as © 


they concern the care of ſouls. 
By A& of Parliament, all 
Minifters muſt have a_ com- 
petent S:ipend not below. eight 
Chalder of victual, or $00.merks 
or aboye -1090. . merks or 1O, 


ehalders of gr F there. 
Cc 


be juſt reafon to give leſs _) * 
together with a manſeand glcib. 


he manſe, a manendo , is © 


the place where the Miniſter is 
40 dwell, the Gleib, trom 


Gleba > 


1 Va 


* 
4 


« 


2 Gleba terra, is a peece of land 


Of Eccleftaſtich, Perſons. Al 


tor Corn and Fother to his _ - 
Beaſts: If there was a manſe 
of old belonging to the parſon, 

Or vicear, the miniſter has right 

tO it; If there was none , the 


* parochiners muſt build one 


not exceeding 1999 ib. and | 
not bencath 509 merks #, at & Ja. 
the ſight of the Bihoyp of the aa 6; 
Diocie, or {ſuch Miniſters as he 


= fhal appoint,with two or three 


- of the moſt diſcreet men in 


the paroch: as allo the Heritors 
are lyable to repair the manſe ; 


- But the preſent incumbent is 
; obliged to leave it, in as good 

2 condition as they gave 1t to | 
| him ®. *K.54 


ET 
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z the lands, which belonged of 
: old 


The Miniſters Glieb, is to _ —— 
comprehend 4 Acres of Arrable __ 
land, Or fixteen ſowms-graſt , 
where there is no arrable land, 
which 1s to be deſigned our of 


42 Of Eccl:faaſtick Perſons. 


Parr x. old ro Abbots, priors, Biſh"ps, bs | 
Tit. s, Friers, or any other Kirk;lands  } 
” = within the parih *; with tree- | c 
*King dom of foggage, paſturage for ' ] 
— a borſe, and two cows, fewel- | 
At 48. feal, and divot , which Gletbs t 
are to be deligned be Miniſters, | 
named by the Biſhop, with the\ t: 
adyyce of two of the moſt | A 
honeſt and godly of the pay fi 
riſhoners, and the deſignation! 
isto be ſigned be the defig- | ti 
2Rins CIS F. V 
Jamess {It a Biſhop or Miniſter, be C 
par: 11: conſecrated , tranſlated, or en- ft 
Act 161 zered, to his benefice , before | b 
Whitſonday ; he has right to ni 
the whole years fruits, be-| 2 al 
cauſe they are then preſumed 1 d, 


to be fully ſown, and it he be!}} 
depoſed or tranſported before 
Whitſonday , for that ſame © 


rcaſon he hath no part of that 
year ; But if he ſerve the cur: 
a while after Whitſonday, ot 

c 


! ot 


F Ui 


! of 


Of Ecclefiaftick Perſons. 43 
z | be tranſported or depoſed before, 
; . Michalmss, he hath rhe half Tit. 5. 
- | of that ycars Stipend ; and if —— 
r | he ſerve till atter Michalmas, 
!- he hath the whole years. So 
r that the legal terms of bene- 
,| fices are Whitſonday, at which 
'\ time the ſowing is ended; and 
| Michalmas, at which time the 
| fruits are reaped. 
| They have likewiſe right 
- + to the Annat after their death, 

which was introduced by the 
Canon Law, and bya ſpecial 
- ftatute with us, is declared to 
 : be half a years rentof the be- 
. 7neFce, or ſtipend, over and 
({zabove what is due to the 
V4 defund, for his incumbancie 5 SO 
that it he ſurvive 7/h1+ſonday, 
he has the half of that year 
: for his incumbencie 3 and the *Kin# 
? other balf a-Annat,and if he ſzy- Charles 
} zive Michalmas, he has the half - =” 
| of the next year for his Annat. gg 7; 
There 
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Of Eccleſiaftich Perſons. 
There is a committie of Par- 
liament, alwayes ſitting, called; 
the commiſſiom for plantation of 
Kirks, or Valuation of teinds, 
C conliſting of ſo many of 
every eſtate of Parliament ; )- 
who have power to moditie, 
and augment Miniſters Stipends, 
and to unite and disjoyn 
chnrchs , &c, whoſe decreets 
becauſe they area commitie of 
Parliament cannot -be reduced 
by the Seffon, or any other 
inferior Judicature. 
The Primitive Chriſtians re- . 
mitted the cognition of all caſes 
that related to Religion, as rhe : 
matters of divorce , baſtardie, | | 
the proteftion of dying mens'; 
eſtates, to their Biſhops ; or |; of 
{uch as they imployed, under | ! 
them,who were called Offcialls, 
and with us are called Com- 
miſlars; and are called there- } 
fore Fudices Chriſtianitatis : 
| And 
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offence againjt Chriftianity , and 
of teinds and benejices; becaule, 


' theſe are the patrimony of the 


Church : And of all matters 
referred to Oath, ( it the ſame 
excced not 49 lb, Scots ) be- 
cauſe ,, an Oath is a Religious 
Fe. bo ; 

Every Biſhop has his Com- 
mifiar, who has his commiſſion 
from the Biſhop only ; and 


this extends no further, than 


the Conftitwents Diocy. But the 
Archbiſhop of St. Andrews, has 


| Power to name four Commiſſars, 


| 


who are calicd the Commiſſars 


| %of Edinburgh 4 becauſe , they 


{lit there, and they only are 
| Tudges to divorce t:pon adultery, 
jand can only declare marriages 
aud, for mpotencie and to 
| baſtardy 


And they are therefore the p,.., 
only jxles in divorce z becauſe, Tix. ;. 
3: 15 the breach of a vow : And 

to ſcanda'e, becauſe , it isan 


46 Of Ecclefi aftick Perſons, 
Part. P4Rtardy , when it has any con- 
Tit. 6. nexion with adultery , Or mar- 
riage : find they only may 
recuce the ſentences of all infer- - 
LI *King = Comm iſſars *, though the * 
a Tan:es 6 ords of Seffion may reduce 
"ot Par 29. Cen their decreets and ſentences ; £30. 
Ats. 'Thcy have inſtrutions from the | ta 
King, which arc their Rule, | #5 
And theſe are likewitc record- | 


% 
4 
» 
4 


cd in the books of Sederunt of 96s 
Seſſion 5 | | 
a 
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Of MARRIAGE. 4.4 
| wh 
Having ſpoken fully of Perſons, a [oc 
they are confidered in a Legal| 11 


ſenſe ; Te ſhall now treat of {> 
my Marriag * 


Of Marriage. 


their State in Law. 


Aarriaze 18 :1cfned to 
be, the comiundGon of 
"BY Man and I/fe, vows 
.#ng tolive inſeparably together, till 
death. 
| Fy conjruntion here, conſent Is 
underſtood, him conj-njus, not 
goa, facit matrimonium. 
Conſent 1s *ither de futuro Or 
d> preſenti, conſent de futzro, 
3s a promile, to ſolemnize the 
Mar:iage, which in Law, 1s 
Ttalled Spoxſzlia 5 and this 1s 
not marriage ; for either party, 
may reſile, rebus integris, not- 
withſtanding of the interveer- 
iz Promiſe , or Eſfouſals , 


which marriage does conliſt ; 
and therefore, ir neceſfarly 
follows, that none can marry, 
4 EXCept 


<S 


conſent, de preſenti, is that in - 


- 
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Marriage, which is the chief p,,,, 
thing that concerns Perſons, and Tic. 6, 
— 
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Part 1. 


Of Marriage. 
except theſe who are capable Freg 
to conſent, and ſo Tdiots, and by 
furious Perſons , durante furore, (Fr 
cannot marry, Nor Infants, who iT hr 
have not attained the uſe of cal 
yeaſon : that is, when they are i wi 
within the years of pupillarity ; [ſat 
which is ccfined in Law, tO be|þ, 
14 years, in Males, and 12 in}; 
Famales, niſi malitia ſuppleat &- Fro 
Fatem. 1s 
The Law, in decencie, Te- lo, 
quires the conſent of Parents, [41UL 
though a marriage withour it, j4*'2 
is valid , if the perſons married} 
be capable of conſenting. an 
By our Law,none can Marr 
who arc nearer reiations thaniJ90 
Couſin germans ; which 1s {uit- © 
able to the Jredicial Law , olf cle 
Moſes *, anc the ſame degreafy®? 
*Levit- porbibited- it: Conſengrinity arefl 
chap.18 alſo forbidden in £fenity. [Ar 
Pais, Marriage, is cither regular 
Ati. and ſolemne , or elandeſtine ; the 
regia 


Tit. 6. 
m— 
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regular way of Marryang 5 Is, Part r. 
gby having their names Tir. 6. 
Fvroclaim'd' in the Church , 
Ezbree ſeveral times , which we 
call Proclamation of Banns , 
Ewithout which, or, a Diſpen- 
"ſation from the Biſhop , the 
* Marriage 1s called a Clandeſtine 
Marriage; and the parties arc 
:finablec for it ; bur the Marriage * King 
is {till Valid *; Cohabitation 1- pypary 
io, or dwelling together, is pre- ye 
ſum'd to be Marriage +, it the At 34. 
{Parties were repute, Man and #King 
1Wite, dureing their lifetime, 129e54 
gand fo the Children are not god 
Baltards ; though they can- K Char 
Jnot prove that their Parents Par, 2. 
gwere Marryed ; unleſs it be 29 
{clearly prov'd that they were *** 3 
[not Married. 
| From rhe conſugal Society , 
; ariſes, the communion of 
Ewroveable Goods betwixt Man 

and 
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Parti, and Wife; but the adminiſtra 
Tir.6. tion thercof during the Marth 
— riage is folly in the Hwband;Wei 
which reaches even to Alis 'a 
nation, and diſpoſing upon thu 
Moveables , at his pleaſur:We! 
though thcy be not diſponwa 
to him by her ( Marriage, be 

ing aLegal Aſſignation.as to thſÞr 
eficct }) but he has no furfhe 
ther Right to her Heritage Wi 
ſave that he has Right to thiÞre 
Rents of it, and to Adminiſtra 
and Manage it, during tho . 
Marriaze, and this is calledeti 
Jus Mariti, and 1s ſo infepa@or, 
rable from the qualitic ofMn . 
Hwband ; that he cannot bi 
Our Law , Renounce his Powiis, 
of Adminiſtration, {o that theWllo 
are both Domini, by this conea 
munion ; but the Hwband hf T 
a Domininm aftiu , and tIKrr, 


IVife only habitz. 
: Thi 
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to pay her 
Webts; than in as far as he 
was a Gainer by her Eſtate, 
i» If the Yife contra any debt, 
$r doe any other deed , after 
he Proclamation of Banns , the 
WEband will not be thereby 
T rejuedg'd. 
| The Hwband is allo oblig'd 
$0 4liemend his Wife, and it he 
efule, the privy Corncil , or 
Words of Seffion , will modific 
n Aliement to her out of her 
bands means , ſuitable to 
Is Balitie, which they will 
lſo grant, ob ſevitiam, if he 
eat her Inhumanely. 
The Hucband is Tator, and 
urator to his Wife, and there- 
re, if ſhe had Twtors, or 
E'2 Cura- 


FL 


art? 


bl 
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Of Marriage, 
Curators, formerly, their powe! 
' 1s devolved over by the Lay 
. upon the Hwband; and what 
ever deeds ſhe does withouy 
his conſent are n#l/,8 when 
is Cited, he muſt be Cited foff 
his Intereſt - or it ſhe Marriff 
during the Dependence of 1! 
Proceſi , the ſamen muſt un 
on Szpplication be continued a 
gainlt him, 

3ccaule, the ſole adminiſtri 
#i0n, during the Marriage bi 
longs to the Huband ; La 
hath ſecured the Wife , thi 
ſhe cannot oblige her { 
when the is cloathed with 
Hisband, albeit with his co 
ſent, and therefore all Band 
and Obligations , granted by 
Wife ſtante Matrimonio , are i 
jure, nel ; but it ſhe oblige he 
{elf, ad fafium preſftandum , | 
will be Jyable, as it ſhe ſhoul 

oblig 


Of Marriage. 
pblige her {elf to' Tifeft an 


J3 


4 Part r, 


Tin in Lands properly bcelong- Tit.6, 


ng to her iclf. 

During the. Marriage , all 
Lnations made berwixt Huſ- 
band and Wife are Revokable , 
at any time in tacir /ife, 

except in {o far as they are 
witable proviſions) leaſt other- 

aycs, they might ruin? them- 
elves , thorow Love,” Fear, or 
Importunity 5 and ' that cither 
&prelly , by. Revocking what 1s 
Wone ( though they obliged 
hemlelyves not to Revoks )) of 
$7 2citly, by difponing to others , 
Bhat was ſo gifted. 

All Rights made by a_ Wife 
o her Husband , or any third 
partie with his conſent and 
o his behook , are va- 
id Rights; it they be Ra- 
ited by her before a Fudge, 
betore. whom ſhe is to declare 

C3 without 
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Par: x, Without the preſence of he 
Tit. 6. Huchand, that ſhe was nofſ 
-—" compelled to do that deed 
and Swear, that ſhe ſhall ne 
quarrel the ſame : \Whercas 
it they be not Ratified, rhe 
may be quarelied , as extortedÞ 
24 & metu, Or may be Revokel P 
as donatio inter Virum, & Ux/ 
rem, which the Ratification be 
fore a Judge docs abſoiutel 
exclude 4 Propter Religionen 
Sacramenti , the Rztifieation, 
being extra preſentians mariti. 
Marriage is diſolved eithe 
by Death , or Divorce, and | 
the Diſolution of the Marriaz 
be by Death there is a dific 
rence, it the ſamen be within 
Tear and Day of the Marriage 
or thereafter; for if cirher che 
Hwband or the Wife die with 
in the Tear, all things done in 
tmitu Matrimonij, become vol 
and 


Of Marriage. 
nd return to the ſame condi- 


JJ 


Part 1. 


4ion they were in before the Ti. 6. 


Marriage ; except there be a © 


iving Ghild,Procreat ot the Mar- 
riage , who was hcard cry. 

f the Marriage be dilolved 
/ | by Death 5 alter tize Near ex- 
K pyres, then the Wife ſurviving, 
| has right to a third of the 
moveable Eſtate ; it there be 
Children; and to the half, it 
F there be none, and this 1s 
called jus Relifie ; and tho this 
Right does not hinder the 
Hwuband , to give or diſpoſc 
npon his moveables in his Life, 
yet he cannot doany deed to 
defraud hisIWife of thisRight,the 
fraud being palpable;ſhe has alſo 
a right tothe liferent of the third 
of the lands, whercin he dyed in- 
8 feft,and this is called a Widows 
Terce ; and to any other pro- 
 viſons Contained in her Con- 
% A tract 


56 Of Marriage. 
"SIO track of Marriage, which provi- 
- Tit. 6, Jon it IT exceeds the Terce,1t CX- 
-—— cludes * it; and the Hwband 
*K.C.2 ſurviving has Right to the 


Par. 3. . : 
M7 Tocher : and if he marry an 


Ma. 
lib. 2, 
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cohabite together, and remains 
intheir malicious obſtinacie four 

pears, and are thereupon ex 

*K. 1% communicate * y Or for Adultery, 
6.Par.* ;n both which caſes the Per- 
\X55 fwer muſt give his Oath, n 
LC 


Of Minors, and, &C. ' © 
the Proceſt is not carryed on by ,, 
colluſion, and after a Decreet of Tit: 7. 
Divorce is obtained, in either | 

: Caſe the Partie innocent may 
marry;but the Partie that is guil- 
ty cannot , and bclides looles 
all the benefice that rhey 

+ could expect by the Marriage. 


Ti, VIL 
Of Minors, and their Tutors, 


and Curators. 


Hilſt Perſons are 

within twenty one 

years , the Law 

preſumes them to want that 
firmeneſs of Judgement, which 1s 
requiſite , for the exaCt ma- 
nadgement of their Affairs ; and 
during that time , they are 
called Minors , by a general 
C5 Jerme 
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56 Of Marriage. 
tra# of Marriage, which previ- 


Part 1. 


- Tir. 6. fon it it exceeds rhe Terce,it ex- 


-—— cludes *it ; and the Hwband 
*K.C.2 ſurviving has Right to the 
—_ Tocher : and if he marry an 
0 Heritrix , he has Right to all 
her Lands , after her Death, if 
during his own life, if there 
be a Child of the Marriage who 
was heard cry, and this is cal- 

* Reg, 1d , the courtifie of Scotland*. 
Ma. Marriage 18 diſolyed by Di- 
lid. 2. orce , Which is granted either 
©2P- 55. for wilful difertion , and non 


Leg. 
Burg. 4dberence , to be procured by 


C2p. 44-41 Proceſs before the Commiſſars 


of Edinhnrgh for non adberence , 

when cither Parte refuſe to 
cohabite together, and remains 
intheir malicious obſtinacie four 

years, and are thereupon ex- 
*K.1* communicate * , or for Adultery, 
6.Par.* in both which cafes the Per- 
\t55 ſer muſt give his Oath, _ 
tc 
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the Proceſi isnot carryed on by ,,. . 
colluſion, and after a Decreet of Tic; -, 
Divorce is obtained, in either 

. Cale the Partie innocent may 
marry;but the Partie that 1s gril- 
ty cannot , and bclides looles 
all the bcnefice that rhey 

E could expcct by the Mzrriage. 


Ti. VIE 
Of Minors, and their Tutors, 


and Curators. 


Hilſt Perſons are 

within twenty one 

years , the Law 

preſumes them to want that 
firmeneſs of Judgement, which is 
requitite , for the exact ma- 
nadgement of their Affairs ; and 
during that time , they are 
called . Minors , by a general 
C 5 Terme 


Of Minors, and #heir Tutors, 
Terme; though properly , ſucly 
onely are to be called Minors, 
who arc paſt Ppillarity, which 
laſts in Males till fourteen, and 
in Females till twelve. "q 

Twtory may be defined, powr 
and faculty,to govern theEſtate ani 
Perſon of Pupils ; and the Law 
g1Ives Tutors, and Curators, fot 
rhe manadgement of their Af- 
fairs. 

There are three kinds off 
Tutors, viz. Tutor Nominate, Tu- 
' torof Law, and Tutor Dative , 
Tutor Nominate, (who is like- 
wile called Tutor Teſtamentar, ) 
tshe who is left Tutor by the 
Father in his Teftaments, or any 
other write , and he is not 0- 
bliged to find canton , or give 
his Oath.de fideli adminiſtratione; | 
becauſe it is preſumed, the Pa-| 
reat hath choſen a ſufficient # 
perſon. 


and Curators. 
The Father onely can name 


Tutcrs 5 but it the Mother, or x;. 


even a Stranger, gize Or 4ſpone 
any thing to a Child, he may 
hame a Twtor to manadge what 
Þc gives; but it there be no 
Tutor nominate , Or if hc ac- 
epts nor , then there is place 
or a Tutor of Law, who is 1o 
called, becaulc he tuccecds by 
Law, and gencrally, the near- 
ols Agnate ( tor fo we call fuch 
as are related by the Father ) 
who 1s to ſucceed to the Minor, 
being paſt twpeni y frve years, and 
would be Heir to him , 18 his 
Tutor in * Law: He takes a 
Brieff out of the Chancellary , 
and ſerves himſelf before a Judge, 
to whom it is airefed, and rac 
7: tor of Law muſt find carton 
EZ beforc hc adminiſtrate. 
Z lt he do not ſire within a 
Jer aſter the time he might 
| haye 


O09 


Of Minors, and their Tutors, 


under the Prizze Seal, of bcin 
Tuto? Dative , and finds caution, 


acted in the books of Exchequer :% 
But of old , they found cation 
inthe Commiſſars books 4 thi 


Tutor and he oncly is oblidged 
to make Faith , de fideli admi- 
niſtratione, 

It chere be more Tutors than 
one , the major part mult al 
conſent ; but the Pp: nced; 
not ſzebſerive : But it there be 
a Twtor, fine quo non, he muſt al 
wayes be one of the Conſenters 

After the years of Pupillarity 
there muſt be a ſrmmons raile 
at ine Pupils inſtance, ſum 
monding ſome of the Father: 
fide, and fome of the Mithers 
ſide, upon nine days warning} 


to appear betore any Jaz; 


Y £A UA © ai tw — ]cco. am-@a Aa”, 


and Curators. 6r 
and at the day , the Minor 
oives in a ljt of thoſe he in- 
rends to choiſe to be his C»- 
rators, and thoſe who accept 
mult Szbſcrive the acceptation, 
| and they muſt find Cantion ,, ,. 
E 4: Fidel, upon all which the pR;" 
58 Clerk extras an Ad , which is A& 3 5: 
called , an A of Curatory : 
There uſes ro be ſomctimes, 
Curators, fine quo non , and the 
Major part with him is ſtill a 
Drorums; Except the Minor in 
his particular Ele&ion hath ap- 
pointed otherwiſe; for the 
Pruorum is Arbitrarie , and the 
AF bears how many ſhall be a 
D worum. 
There are theſe differences 
betwixt Trtors and Curators, 
that Trtor datur Perſong , Cu 
rator vez, a Tutor Acts, and 
Subſcrives for his Pupill , a Cu- 
rator with him ; bur both 
Ws nanſk 


Parr r, 
Tit. 7. 


62 Of Minors, and their Tutors, 
"RY muſt make inventarie of all 
Tir. -. the Papills Eftate before they 
—— Adminiftrate , with conſent of 
the neareſt of Kinne on both 
fides, and it they neglect to 
make TInventary , they will 


get no Expenſes allowed them | 
uring their Adminiſtration , | 
and may be removed from Þ 


*K.C.2 their Offices as ſuſpect *, nci- 

2" 4 ther have Sallaries : and both 

Aa2 are lyable to Compr, but not 
till cheir Office expyre , as both 
have A#iom againſt their 
Minors , tor what they profi- 
zably expended during their 
Adminiſtration, which is called, 
Alto tutele Contraria. 

It the Minor have Curators, 
and do any thing without 
their conſent to his prejudice ; 
C for he may make his con- 
dition berrer without them , 
but not worſe, the advantage 

being 
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and Curators, © 63 
being evident and without 
hazard) then that A& is, i "rg " 
jure aull, that is to ſay, - = 
needs not Revoke ; but it he 
have no Czrators, then any 

# 49 he docs to hisown preju- 
© dice is valid ; but he muſt 
Z reduce the ſame thus, viz. he 
| muſt writ a Revocation and 
4 Subſcrive it before two witneſſes, 

and Regiſtrate it , and there- 
upon he muſt raiſe and exe- 
ente a Summonds Of Reduion 
of that Ad,ex capite Minoritatis, 
& lefionis, before he be 25 
years of age, wherein he muſt 
make appear , he was both 
Minor, and was les'd; other- 
wayes, the Lords will not re- 
'pone him : Though this Re- 
vocation be not abſolutely ne- 
ceſlarie, yet the executing of 

a Summonds before 25 is ablo- 
lutely neceſfary: and though a 
Minoy 


© D7 Minors, ond their Tutors, 


Minor ſwear not to Revoke, ye 
_ "*.. this Oath is declared null b 
—” Law, and the Eliciter of i 
puniſhable, and infamous * ;, but 
it he Fraudulently circumvee 
nornay another, by ſaying he wa 
,. Major, he will -not be reſto. 

red againſt his own fraud. 


A Tutor or Curator, cannot 
perſue his Pupill, ill he ha 
compted for his intermiſſions ; tor 
its preſum'd he has his Pupill 
Eſtate in his own hands, and 
whatever Right he buyes of 
what belong'd to his Pzpil 
is preſur'd to be bought with 
his Prpills means;and ſo the ad- 
vantage mult accreſſto thePmpill, 

So carctull has Or Law 

* $4. BEEN TO proted® minors, and to 
—_ {ecure Old Eſtates 5 that minor 
Will: on tenetur placitare ſuper heredi 
eap. 39. tate paterna *, that is to day, 2 

Minar 


and Curators. 6 5 


minor 1snot obliged to anſwer p,,,, 
any proceſs concerning his Fa- Tir, ». 
thers Heritage z but, yet if his 
Fathers Right be quarrclled for 
his Fathers crimes , or delifts, 
as in the caſes of falhood, for- 
eiture , Or Recognition , theſe 
caſes are excepted, and he is 
obliged to anſwer. Secundo , 
This priviledge extends not to 
AXcions Concernits marches, OC 
diviſion of lands. Tertio , It 
defends nor againſt the Super;- 
pur perſeuing tor his caſualities, 
Duarto, Where the minors 
right 1s only quarrel d conſequen- 
tiallie, the chief right quarrolled 
belonging to a major, there is 
no place for this priviledge. 
Binto, It defends not in caſes 
where the Heritage was deryv'd 
from Colaterals, fuch as Bro- 
thers, or Uncles. Sexto , It 
defends only where the Heri- 

tage 
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Of Minors, and their Tutors, 


tage deſcended even from the 
Father , or Grand-Pather , if 
they dycd in peaceable Poſſeſſion, Þ 
and it no Proceſs was intented i 
againſt them in their own} 
life time, Septimo, It takes on-|j 
ly place , where the Father| 
was @fually Tnfeft ; but chenſ 
it 1s accounted Heritage, tho itÞþ 
was conqueſt by the Father. { 
The priviledge of minoritie,ſþ 
1s in ſome caſes allowed to} 
the minors Heir : Which atc| 
eompriſed in theic following rules} 
1. If a minor ſucceds to af 
minor,. the time of Reftitmsonf 
Is Regwlated by his own minority, 
and not by his Predeceſſors. 2| 
If the Predeceſſor be major, andſ 
Intra quadriennium utile reſtitutic 
one, is competent during the 
Heirs minority; but he has nof 
further of the anni wtiles, than 


remained to the defun7, rhe 
time 


and Curators. 6: 


time of his deceaff, :Z If .. " 
major {ſucceed to a minor , he 
has only qradriemium atile, 
after the minors deceaff, or ſo 
8 much thereof 'as was unexpyred at 
x that time, 
* Minoritie ends both in Men 
J and Women , when they arc 
: 21, years of age compleat ; but 
© after that there is 4. years gran- 
{ red, wherein they may reduce 
| what they did Revokg before 
: they were 21. years eompleat., 
If and theſe years are called, qua- 
 drienneum utile, 
S If a Man be an T4, or 
8 Furiow he muſt be found to be 
8 ſo by an inqueift , and thereafter 
= his nearcſt of kinne may ſerve 
*M themſelves Tutors 5 or the Ex- 
ehequer may grant a Tutor 
dative, if they ſerve not, bur the 
Tutor in Law, will be preferred 
to that Twtor dative offering to 
{crve 


Tit; 7. 
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*R.7.6. 
Par. 10. 
£ap.18. 
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ſerve quandocunque, and it muſt 


proven to the nqzieſt at the 
time of the ſervice, that hef 
isfurions, and when he began | 
to be ſo, and all dceds doneÞ 
by him after that are null, not 
only from the date of the ſervice, Þ 


but from the rime that heſ 


was foxnd to be Idiot, or * Fu«f 
zZrO0M8, F 
It a. Perſon be Prodigal, or | 
Spend-thrift , he interdi&s him-f 
ſelf,. either voluntarly,, whichP 
is done by a Band, whereby F 


' he obliges himſelf to do no-f 


thing without the conſcnt of 
{uch friends as he therein con- 
deſcends upon ; and theſe are Þ 
therefore called the interdifers, 
and if this Narrative be falſe, 
ſo that rhe perſon is not in- 
provident, as he relates in the 
Band, this voluntary interdi@ion 
will be reducd, Secundo, Tn- 

terdifion 
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terdiffion proceeds upon a perſute, pg, 
at the inſtance of the neareſt of kin, Tix. ay 
q again't the prodigal whom the 
q Lords will interdid it thcy ice y 
8 caulſc; or 3.rhough there be no 
U perſute ; yer it inanorher proceſſ 
# they find he has becn often, 
'Þ or 1s obnoxious to bc cheated, 
| thev will interdi# him, Ex 
| probrio mtu , and rheſe are 
{ called Fudicial inter1itions ; 
ÞF and no interdi&ion laſts loner 
Þ than the Leritie and Prodigality 
| which occalioncd it, but this 
requires alto che {cntence of a 
Judge, 
Upon this tolrintar Band, 
| the Lords of the S:fim grants 
| Eetters of P:-b/ication, and aftcr 
thele Letters are publiſhed, at 
the Mercat Croff of the thead 
Burgh of tbe Shire, where the 
perſon imterdiffed dwells, and 
are 'Regiſtrat; rhe perſon inter- 
” dived 
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difed can do nothing to the 


prejudice of his beritable Eſtate, | 
otherwayes the interdifters || 
may redce theſe deeds as done | 
after the. publication of the in-Þ 
terdiion ; ( for interdiQtions | 
extend only toHeritage;bur yet | 
the pcrſon himſelf is ſtil Ilya ble Þ 
tO perſonal execution, even upon Þ 
thele deeds done- after inters 


difion. 


A Father, is likewiſe in Law 
Adminiſtrator to his own Chil- | 
dren , that is to fay, is both Þ 
Tutor, and Curator, to them , Þ 
it they fall to any Eftate dur-Þ 
ing their minoritie, and it ci-Þ 
ther Pupil or Minor have any Þ 
Legal Afion to proſecute , and Þ 
want Tutors Or Curators, the Þ 
Lords will upon a Bill Autho- 
rize Curators, Who are there- 


fore called Crrators, ad lites. 
All Tutors and Grrators an 
4 


CHER Ou yy DO 
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at and do whateyer the ,,.. 
E Prpill might do if he were Ti, 5. 
[4 224jor 3 Except 1n ſelling of land, © © 
[F which they cannot ſell with- 
# our a ſentence of a Judges; 
7 finding the vendition' neceilar 
| for payment of debt, or (ctting 
Þ Tacks to laſt beyond their own 
\Þ Office, 
| All "theſe Tators, Curators, 
i and Adminiſtrators , or 
any who behave as ſuch, 
| and who are called in Oar 
Law Pro-Tutors, arc lyable to 
} do exad Diligence, and there- 
d fore; if any of their Pupills 
* Debitors becomes Bank-rupt, Or 
$ their Tennents break, they are 
# Ilyable and the Pxpill may 
| purſue any one of the Twtors 
8 for the negligence of all the 
| reſt, but he hae his relief a- 
oainlt the reſt: 
They are likewayes lyablc 
t9 


7” and Curators. 

Partz, © put the minors Rents, Ont My, 

Tit. 7, Upon Annallrent, within half gz 

S—— a year, or a term after they rc- 
ceive them , and to put out fr} 
dis money . upon Annwallrent Ra; 
within a4 year , both which f re 
tanes are allowed to get good ihe 
Debitors but it his Bands bear Bw; 
Annuallrent, they arc only ob-F 
liged to take in theſe Annuall- l; 
rents once during their Offce, Fto 
and to turn them in a Prin-F} ' 

cipal ſumm, bearing Annuall-Þij, 

rent, 


have once accepted they can-Þ 
not Renoznce ; but if they mil-| 
carie in their Adminiſtration, 
they may be removed, by anÞ 
action, as {uſpeCt Twtors. | 
If there be moe Twtors or 
Curators, the Office upon the 
dearh of any of them Acereſtes Þ 
to the Srurvzvers ; 'EXCEpL = | 
c| 
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Sbe named Joyntly; for then the Pare », 
S firſt Nomination 15 dilolved by Tir. 7. 
fche death of any oneof them, © © 
Frhc defin& not having truſted 
pany one, and for the ſame 
Ercaſon, if a ccrtain number 

Ybe declared a 2norum , rhe 
Nomination fails , if {Oo manv 
idyc as that this number ſur "VIVES 
Faor, nor does the Office Accreſſe 

["O {uch as Survive. 

| ' Wehavelitcle uſe in Scot- 

l md, of what the Inftit::tions of 

the Roman Law tcach , con- 

: cerning flaveri ze, Or Patri 14 p0- 
[peſt as, for we as Chriſtians al- 
Bow no Men to. be made 
(Slaves, that being contrare to 
mrhe Chriſtian liberty ; and the 

Ta atherly power OL Famia poteſtas, 
Pbas little effcCt with us; for a 
: Child in Familze with his Fa- 
[ther, Acquires to himſelf and 


D 


PART SECOND. 
Tit. I, 


Of the Diviſion of Rights, and | 
the ſeveral wayes by which a Þ 
Right may be acquired. 


Eing to treate in the 
ſecond Book, of things| 
themſelyes, ro which Þ 

we have Right, and how weſ 
come to haye right to them , It Þþ 
is fit ro know. ; 
Thar ſome things fall noÞ 
undcr commerce, and fo weP 
cannot acquire any propertie Þ 
in them, ſuch as are t ing : 
common, as the Ocean, (though | 
our King has Right to our nar- 
row Seas.and to all the Shoars.) | 
Secumdo, Rl 


Of the. Diviſion of Rights, 8&C. 75 
Secundo. ,, Things publick ,,.. 
which are common only. to a Tj. 1. 
| Nation or People, as Rivers, Hay- oO 
| bours, and.the Right of Fiſhing, 
in: the ,laids, Rivers. Tertio , 
| res , ammwerſutatis , which are 
COMMON only 10. a (Corporation 
s Or Cztze, as 4a Theater, or the 
0 Mereat.. ;Þlace, 'and; the. like. - 
NQuarte, I hings that 'are ſaid 
{ to be:noi Mans, but are Juris 
| Diviai, which are cither ſacred, 

q ſuch as the Bells of Charches , 


PR AR or OT Hr A 


8 cration of things fince the Re- 
q formation, yet ſome things 


z 

| 

| for though we have no coxfe- 
5 ha - 

f have a Relative Holineſs and 


dw 


8 SanFiry, and fo fall nor under 
Commerce, that is ro ſay, can- 
| not be bozrght and ſold by Pri- 

Bl ate Perſons. Drinto, I hings 
8 that are called ſancie, io called 
J becauſe | they arc guarded from 
d the injeeries of Men , by {peciall 

D'2 SanGions, 


70 Of the Diviſion of Rights, 8, 
Part 2. Sandions, as the walls of Cities, Þ 
\ 


- 


Tit. 1. Perſons of Ambaſſadours , and 
Laws ,Sexto, Things Religiou, | 

ſuch as Chnrch-Yeards, © <c | J 

As to thoſe thits which |} 4 

fall within Commerce, we may 1 
acquire right 19 them, either by |} S 
the Law of Natwure,and: Nations, 1 A 
or by our Civil and Minicipal ft E 
Law , dominion. Or \Propertie*15Þ} # 
acquired by the Law © of 7! 
Nations either by our ownſf *© 
fa and deed. or Seciumdo, by has 
a conextion with,or dependenceup- be 
ji on things belonging to us ;' the} 
| firſt by a General term is called " 
| ( Yeerepation,and the laſt Acceſſion, ſor 
Occupation , is the apropriatingy 
and apprebending of thoſe things, | by 
which formerly belonged to none. {2% 
And rhus we acquire properticf}©© 
in wild Beaſts, -of *which well 
acquire a Right how {oon weſ ar. 
apprehend them , Or arc inthe 


fro- 7 LC 
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proſecution of them with proba- PP 

7 bilitie to apprebend them as allo ;;. 

FF we retain a rt to themwhillt ——— 
3 they remain in Owr poſſ:ſion, 
|| andevenafter they have elcapr, 

7 i itthey bc yer recoverable _by US. 

| Secundo , Propertic comes by 

| Acceſſion , as for injtance , 4 

8 Flouſe Built upon, or Trees 

| tnking root in 0:17 ground and che 

U produdt alſo of our beaſts bc- 

{ long to us,and ground thatgrows 

| ito Our ground becomes inſenſibly 

fours, and is called, Allwio by 

# the Cizilians. And it is a gc- 

qncral Rule in Law, that acceſ- 

8 ſort ſequitur Naturam ſi prin- 

| cipalis;and yer a Picture drawn 

| by a great Maſter upon ancthicr 

'Emans Sheet or Table, belongs 

{to the Painter , and not to the 

4 Maſter of that whercon it is 

Hdrawn , the meanneſs of the 

| J one ceding the noblznef(s of 

rhe other. DJ There 
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Part 2, There are many other | 
Tic.1,. wayes of acquiring Right and || 
Property , which may be.refer- |! 

red cither to Occupation, Or Ac- |? 

eeffon ; as it a. Man ſhould : 
make a Ship of my Wood, it | 
would become the Makers,and || 
would not belong to me ,. to f 
whom the wood belonged, and Þ 

this is called Specification , in Þ 
which this is a general rule, Þþ 

i hat, #if the ſpecies can be reduced 

to the rude maſſe of matter , thea || 

the Owner of the matter is alſo 

owner of the ſpecies, or thing made; Þ 

fs, if a Cup be made of another 

mans Silver, the cup belongs not | 

0 the maker, but to the owner of |: 

he Mettle ; becauſe it can. be 
reduced to the firſt Maſs of 

$:lzer , but it it cannot be re- 
duced , then the Species will 
undoubtedly belong to him 

that made ir, and not to the 

: awner 
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| owner of the matter, as Wine, 
Þ and Oy! , made of anothers 
1 Grapes, and Olives, which be- 


longs to the maker, icing wine, 
cannot be reduced to tne 
Grapes of which it was made, 
Propertic is likewiſe ac- 
quired when two or moe Pey- 


| ſons mixe together in one, 


what formcrly b2longed to 


| them ſeverally, and it the mat- 
terials mixed be liquid,it is called 


by a fpectal name, Confuſion, as 
when ſeveral Perſons Wines arc 
mixed and confounded toge- 


y ther; but it the particulars 
1 mixed, be dry and lolid, io as 


to retain their different ſhapes 
and Forms, it 1s called comin 
tion, and in beth calcs, it the 
confuſion , OL commixtion be by 
conſent of the Owners, thc bedy 
or thing reſulting from it, 1s 
common to them all ; but 

D 4 it 
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if the Commixtion be b 
chance , then if the mcrich 
cannot be ſeparated, the thing 
Is yet common; as when the 
Graine Or Corns of two perſons 
are mixed together by chance, 
here thcre mult neceſlarly be 
a community ; becauſe, the ſe- 
paration is impoſſible; but it 
two Flocks of ſheep belonging 
ro different perlons ſhould by 
accident mix together , there 
would be no commrnity ; but 
every man would retain right 
to his own Flxk , {cing they 
can be diſftintly known and 
{eparated, and theſe two ways 

of 2cquiſition arc by accerſſion. 
The laſt, and moſt ordi- 
narie way of acquiring Of pr0- 
perty, is by tradition, which 1s 
detyned a delivery of poſſeſſion by 
the true owner, with a deſign to 
transfer the - property to the Re- 
Ceren 


Of the diviſion of Rights,&C.. vr 
xe byſceiver, and this tranſlation, IS, 
reriak}{ made cither by the real delivery +5, , | 
thing of the thing it ſelf, as of a——= 
1 theſ! borſe, a czep, ©fc. Or by a Sym- 


GC. 


$ 
\ 
6 « 


is thc 


2r{ons As, 
{delivery of a little Earth aud 
I Stone in place of the Land it ſelf; 
;for, where the thing cannot 
ibe traely delivered, thc Law 
{allows ſome ſymbols, or marks 
| of tradition,and lofar is treditio 
; neceſlary ro the acquiring of 
| the prorerty in tuch caſes, that 
'he who getsthe laſt right, but 


14nce 
ly be 
he ſe. 


it iff 


IN 
Id by 


here 


Bbolick delivery. 


t 
rhe firſt rradition 13 {till preterr'd 


| by our Law. 
It he who was once Proprie- 
' tay docs willingly qu1tC 


| his Right, and throw it away, 


| C which the Civil Law calls, 
| pro derelifio bavere , ) rhe firſt 
| finder acquirs a new Right, per 
' inventionem, or by finding it, 
| by which way alſo mcn ac- 
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quirec 


' man, or wcre thrown away 


Of the diviſion of things, &c. 
QuITC right to Treaſures, and to 
Fewels lying on the Shoare ; 
and Coen to all things 
that belonged tormerly to no 


by them; But'it is a general 
Retle in Our Law , that what 
belongs to no man is underſtood to 
belong to the King. | 

Preſcription, 1s a Chick way 
of acquiring Rights by the Cz- || | 
zz] Law; but becauſe, that | 
Title comprechends many || 
things, which cannot bc here 
underſtood , I have treated 
that Titleamongſt the ways of 
looſing Rights, 1t being upon 
diverſe conſiderations , modus 
acquirendi & amittendi. 

We allo acquire Right to 
che Fruits of thoſe things 
which we poſlels, bona fide, if 
theſe Fruits were gathered in 
or wplifted, and conſumed by 
us 


a ia - + a aan. ft. fic @% ane 
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Ofthe difference beatwixt, 8c. 


us, whilſt we thought we had 
a good: Right to the thing it 


.) 
G3 
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Ti. 2. 


ſelt, for though thereafter our — 


Right was found not to be 
good ; yetthe Law, judgcd it 
unreaſonable to make us reſtore 
what we lookt upon as our own 
when we ſpent it, and therefore, 
whenever this bona fides cea(cth, 
which may be ſeveral wayes, 
eſpecially by intenting an aCti- 
on at the true owners inſtance, 
we become an{werable for 
theſe "Fruits ; though there- 
after rhey be percepti & conſump- 


ti, by us. 

WT +: 

Of the difference, betwixt Heyi- 
' table, and Moveable Rights. 
* Aving in the formcy 

Title cleared, how we 


acquire Rights , we 


come now to the diviſion of them. 
The -moſt comprehentive 
divific;; 


If 


Part 2. 
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Of the difference betwixt 


diviſion of Rights amonslt us, 
is, that whereby they are di- 
vided into Heritable , and 
Moveable Rights. 

Heritable Rights in a ftrict 
ſenſe, are only Lands , and 
all ſumms of money , and other 
things which can be moved 
from one place to another arc 
moveable but that is only coun- 
ted Heritable in a Legal Senſe, 
vhich belongsto the Heir, as 
all other things which fall to 
the Executor are moveable,and ſo 
ſums of money,albeirof their own 
nature they are moveable; yet if 
they were lent for Annualrent 
they were of old repute heritable. 

For underſtanding where- 
of it is neceſlar to know 
that albeit by the Cannon Law 
all Annualrents were forbidden, 
as being contrare to the Nz- 
ture of the thing , money 


being 


woke fs tos, £Z£ oh mn 
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Heritable and Moveable Rights, 


being barren of its own na- 
ture : yet the reformed 


Churches do generally allow -— = 


ir; nor were the fews pro- 
hibired to take Annualrent 
from Strangers. 

Before the year 1641 all 
Bands, aiid ſums , bearing 
Annualrent, were Heritable, as 
to all effe&s fo that the Exe- 
cutor, WhO is Heres in mobilibus, 
had no intereſt in , nor ſhare 
of ſuch Bands , but they be- 
longed intirelie to the Hezr ; 
but thatParliament finding that 
the reſt of the Children, beſide 
the Heir had no proviſion by 
Our Law, CxXcept an equall 
ſhare in the - moveables , rhey 
therefore ordained that 
all Bands for ſumms of 
money ſhould be moveable, and. 
ſo belong to the Execwtors ; 
except cither the Executors, 
Were 
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Of the difference betwixt 


were: ſecluded, or rhe. debito, 
were expreſly obliged to infett 
the Creditor , which 1s like- 


*K.C.2 wile renewed ſince the Kings 
Par. 1. 
Act 32. 


Reſturation*: For in theſe caſes, 
it was clear that by the dift:- 
nation. of the defun&, ( which 
is the great Teſt in'this caſe ) 
theſc fums'were to be Heritable, 
and' yet all ſums - beating An- 
aualrent;-are ſtill Heritable in fo 
far as! concerns the. Fik,, or 
the ReliF ; fo that it a band 
bear Amnmmalrent , to' this day 
the  Fik cannot claime any 
right to it, as falling under 
the - Rebells . ſingle ' Eſcheate , 
C whereby when he becomes 
Rebetall hisMoveables fall tothe 
King ; _ nor has the Reli& any 
right: to a. third of -#t, as ſhe 
has to. third of'all moveables 
the Law. having preſume 

that Reli&s will be {till ſfuffici- 
ently 


 ſcntly feeured by their contra&s; Part 2. 
but whether the ſam be Heri- Tit.2. 
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table, or moveable, all the by- 
gone Annualrents , and gene- 
rally all bygones are moveable, 
as to all intents and purpoſes 
and fo fall to Execntors, and 
to the Fik , and to the 
Relif ; becaule bygone reſts 
are lookt on as' money lying 
by the. debitor, they being 
already payable, as all obliga- 
tions bearing a trad of future 
Time belong to the 
Hear. | 

So far does the Law defer 
to the will of the Proprietar, 
in regzlating whither a ſum 
ſhould be Heritable , or Move- 
able ; ( the Law chinking-that 
every man 1s beft Fudge how 
his Eſtate ſhal be beſtowed; ) 
that if a man deſtinate a ſium 
ro be: mmployed upon Land or 
An- 


3 
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Annalrent, this deſtination will 
make ic Her:itable, and to bc- 
long to hig Heir ; or though 


the ſum wat originally ſecured 


by a moveable band, yet it may 


become heritable by the creditors 
raking a ſuperveening heritable ſe- 
carity tor it, or by compriſing 
for his ſecurity ; bur yet the 
Creditors deſign is more to be 
conſidered, than the ſuperveni- 
ent right; as tor inſtance, a 
ſum may be moveable ex ſz 
natura , and yet may be ſecur- 
ed by an heritable ſurty ; as in 
the caſe of bygone annualrents, 
duc upon infeftment of annual- 
rent, which are unqueſtionab- 
Iy moveable of their own na- 
ture., and yet they are her: 
zahly ſecured ; and even Exe- 
cutors may recover them by a 
real Adtion of poynding of the 
ground : And, it a Wedſet bear 
a 
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2 proviſion, that notwithſtand-,, _ _ 
ing of Requiſition , the Wedfet Tj, .. 
ſhall fill ſubſiſt, the requifition 
will make the ſum moveable, 
though it continue ſecured by 
the Infeftment ; as a!ſo , ſumes 
ab "initio Heritable, may be 
ſecured by an —_— moveable 
ſecurity, without altering their 
Nature ; as for inſtance, it one 
take a Gift of Eſcheat for {c- 
curing himſelf in Heritable 
ſums; this does nor alter 
the Nature of the former Heri- 
table Right. 

Though a ſum be Heritable , 
yct it the Creditor to whom it 
is due require his money ,either 
by a charge Or requiſition it be- 
comes moveable , for the Law 
concludes in that caſe, that 
the Creditor deſigns rather 
to haye his momey , than 
lying in the Debitors hands 
Upon 
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Of the difference, betwixt 
upon the former ſeczrity ; anJÞd! 
if it were lying in money beſtdeſ' 
him it would be mmeabl:: * 
and a regqzifition to one of the$2! 
Cautioners will make it me: 
able, as to the Principal and all du 
the other Cautioners ; But a 

charge on a band wherein Exz-J4s 
cutors are ſecluded, will not to 
make the {um momeable, for the” 
deſign of the' Creditor is pre 


{ſumed to continue in favours il 
of the Heir, till the ſum beſtc 


paycd , or the Band innovated; tt 
but it has been otherways deci4ed ff 
Lite ; And for the ſame Reaſon L 
a requiſition uſed by a Wife who 
hasa heritable fum , rhat fallc 
not under the Jus Mariti, willſÞ 
not make it moveable , ſince is: 
is preſumed ſhe deſigned only a 
to get payment , butnot to givey 4 
It to her Husband. . h 

Bur if the Creditor who re-J C 
quired 


Heritable and Moveable Rights. 
niÞquired his Money take amal- 


idefrent after that Requiſition , It 1s 
 Jpreſum'd that he again altered 
theJbis Inclination and reſolved to 
re-Jbhave it Heritavle,8 to continue 
allJdue by vertue of rhefir/t Secrerity 
- i1 Though a Bandbe heritable, 
x:Jas bearing annualrent, yet be- 
10! fore the terme of payment it 15 
hemoveable, as to all perſons. 

rc From all which ir is clear, 
1Athat ſome firms are moveable as 
begto the Executor, but not as to 
4 the Fick or Relif, and {ome 
/ may be moveable, as to the 
onf Debitor and his Execntors, and 
ho yet may be Heritable as to the 
Ig Credizor and thoſe repreſenting 
ilJhim, as for tance, an obli- 
:1$zation, to imploy a ſum duc by 
lv a moveable band, upon Land or 
ro annualrent for the Heirs of a 
Marriage, that ſum as to the 
e- | Creditor would be Hercrable, yer 
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quo ad the Debitor it would re-JL 
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Tit. 3, main moveable. th 
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Of the Conſtitution of HeritableV. 
Rights, by Charters and 1 
Seaſins. t 


Aving treated in there 

former Chapter of the [ſ# 

difference betwixt He-Iw 

ritable and Moveable Rights, it |tl 
is now fit to begin with Heri- |; 
table Rights as the morefpe 
Noble. n 
Our Heritable Rights arc}c: 
Regulate by the Feudal Law, (tl 
by which Feudum, which we h 
call a few was defined to be 4 
free and Gratuitous Fight ton 
Lands made 10 one for ſervice Þ © 
to be performed by him: he IS 
who grantsthis Few, is in Ozr || 
Law 


le 


re-JLaw called the Syperiour, and 
he ro whom it was granted is 7;, 


called the Yaſſal; the Superi- "— 


Rozrrs Right to the Fie is called 
Dominum direfium and. the 
Vaſſals Right 1s called Dominum 
#tile, and it that Vaſſu! diſpone 
the Land to be holden of himſelf, 
then that other Perſon who 
1c receives that Few, is called the 
1e[ſeb-Vaſſal ; whereas the Vaſſal 
e- [who granted the Few becomes 
it [the immediate Superiour tO this 
i-ſubVaſſal, and the Vaſſals Su- 
© periour,; becomes the Sub-vaſſals 
mediate:.Sxperior , and 15 ſo 
c called becauie there is ano- 
, [ther Smperiour interjedted betwixt 
e [him and the ſub-Vaſſal. 
:| The Superiour dilpons ordi- 
; 


Hg 
Og 


narly this Few; to be holden 
ot him by a Charter and 
| Seaſin:; The Charter is in effec? 
| the difoſition of the Few _ 
TY 
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94 Of the Conflitution of Heritable | RK 
by the S»periozuy to the Yaſſal, Fa! 
a ng and when it is firſt granzed, it peri 
-——=- 1s called an Original Charter or(fig/ 
Right; and- when it 1s rcnewedj C 
it is called a Right be progreſs, 
and' proceeds either upon Re-Fte) 
fgnation when the Lands are 
Reſigned in the Swperiours hands 
for new Tnfoftment , either in fa; 
yours of the Yaſſzlhimſclt, org! 
of ſome third partie, or by con-- 
firmation ; when the Swperiour 
confirms the Right formerly 
ranted.,and it it 1s tobe holden 
rom the' Diſponer of- the. Supe- 
riour thatis called 2 me'j!and is 
a public Right, and is li]! 
drawn back to the dare of the 
Right Confirmed ; Bur if the 
Confirmation be onely of Rights 
to be holden of the YVaſſu!, it is 
called ,, de me , and is 1a. baſe 
Right, the efte&t of this Char- 
zer being to {ſecure againſt for» F 
faulture 
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21ture Or recognition of the Su- 
rior, all which are voluntar 
igbts ; but if they be granted 
n obedience to a Charge up- 
$a Appriſing or Adjudication, 
.ghey are neceſlar. 
| If the Charter contains a 
lauſe de novo damus, then it 
;Þas the Effect of an Original 
K$izht, and ſecures againſt all 
;aſualities due to the Swperionr; 
which the firſt thing ex- 
reſſed is for what Cauſe it 
ras granted , and it it-was 


ranted for Love and Favour, 
Dur Law calls that a lucrative 


auſe, or for a Price , and good 
ceds, - this we call an Onerous 
auſe, 

The ſecond thing confide- 
able in a Charter, is the diſpo- 
tive Clauſe, which contains 
he Lands thar-are diſponed ; 
and regulariter with us , the 

Charter 


Tit. 3. 
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Charter will give right to no 
Lands, but what are contain- 
cd in this Claſe , though they 
be enumerated in other place 
of the Charter, 

The third Clanſe 1s tha 
wherein is Cxpreſt the way 
how the Lands are to be hold 
en of the Superiour, and this is 
called the Texendas, from the 
firſt word of the Clarſe. 

The fourrh Claxſe, is that 
which cxprelics __ the Vaſ. 

al is to pay to the Srperiour 
ny this fog IS called th 


Reddendo , becaule the Clauſe? 


whereby 1t is payable begins 
Reddendo inde annuatim. 

The ffth Clauſe, is the 
Clauſe of warrandice, which is 
either Perſonal, Or Real, Per- 
fonal warrandice- 1s when the 
£2uthor or diffoner is kound per+ 
ſonally, and 1s cither {imp 
warranadic 


k -__ 


> 3 
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warrandice, which 1s only from Pare = 
ſubſequent and future deeds of Tit. 4 
the Granter;and this warrandice 


is implyed in pure donationes ; 
or ſcc:mdo, warrandice trom Fatt 
and Deed , which is, that the 
Granter hath not done, or ſhall 
not doe any deed prejudicial 
to the right warranded. Or 
TZertio, Warrandice isabſolute, 
and that is, to watrand a- 
gainſt all mortals : And in 


} abſolute rwarrandice 5 this 15 a 
| rhe that an Adequate Onerouſe 


eauſe preſums {till abſolute war- 
rangice 3 But abſolute war- 
randicc 1n Aſignations imports 
only that rne debt is rruly due, 
and not that the Debitor is ſol- 
vent, 

All Rights Granted by the 
King are preſumed:to be De- 
nations , and import no wat- 


E- 


- rangice. 


Real 
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Real warrandice , is when 


Trfefiment of one Tenement is 


given in ſ{ccuriry of one an- 
other. : 
The Efed of warrandice is, 
that it the thing watranded be 
taken away, therc is compe- 
tent to the partie, to whom 
the warrandice is granted, an 
ation .of eviction, for relief. 


Becauſe Tradition 15 requiſite 
to the complcating of all 
Rights; therefore the Charter 
comains -a Command by the 
Superiour © his Bailly ; to give 
atinal tate and Seaſin, to the: 
Vaſial, or to his Atturney by 
Tradition of earth and ſtone, and 
this -is called the _ of 
Seaſm; and upon 1t the Yaſſal, 
or ſome other perſon having' 
a Procuratiry from him, gets 
from the Bailly earth and ſtone 
=: gdchyercd, 
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upen all this, which Inſtrument 
is called the Seafin. And it 
the Syperiour gives Seaſin him- 
ſelf, it is called a Seaſin, ( pro- 
prizs manibus; Jlothat a Formal 
Seaſmn, is the Inſtrument of a 
Notar, bcaring the delivery of 
earth and (tone, or ſome other 
Symbols by the Srperiour , OL 
his Bailie to the Vaſial, or his 
Atturney , the Tcnor where- 
of is known and-fixt, and now 
by a late Statute the witneſſes 
muſt fubſ{crive the Inſtrument*;, , 
and thus the Vaſſal ſtands In- þ 


Weft inthe Land by Charter and at s. 
: BSeaſmn. 


4 \ 


Q MA We vw 


£ This Staſnbeirg but the af- 


(crtion - of the Notar, PLOVCsS 
nor exceptthe warrand of it, 


that isto lay,; the precepz or di- 


B 2 ſpo- 


dcliycred, in preſence of a No- ,, , 
zar and two witneſſes, which Tic. 6. 
Notar writes out an Inſtrument © 


ah—_ 
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Par. 14, 


at 214. 


+8. ].6. 
Far. 22. 
AC 16. 


= ven by a Heasband to his Wife, 


Of the Conſtitution off Heritable 


fooſition whereon it proceeded 
be produced ; But a Seafin gi- 


or by a Swperiozr to his Vaſſal, 
propriis manibus,C that 1S 10 tay, 
by the Granters own hands with- 
out a Precept )is {ufficicnt, whcn 
the Competition is with the Gran- 
ters own Heirs ', of with no 
more ſolemn Rights, and 1s not 
exorbitant : and after 'foxrty 
years, there 1s no neceſſity to 
produce cither precepz of ſeaſin, 
or Procuratorie of Reſignatton by 


T his Seafin muſt be regiftrated 
within Go, dayes, either in 
the gencral Regiſter at Edinburgh 
or in the particular Regiſters of 


the Shire ; Stewartry Or Regalii) 


where the land lyes;xels the rightſ 


will not be Valid againlt 
ſingular Succefſors' that is to 


fay, it any other perſon buy req 


th 
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the Land, he will not be ob- p,.. . 
hged to take notice of that 7i-. - 
Seafin ; but the Right will — 
ſtill be good againſt the Gran- q. 
ter and his Heirs. | 

It Lands lye Diſconttgue, C- b 
very Teement muſt have a ſpe- 
cial Seaſw; except they be ite Z 
19 one Tenement; and then one 
Seaſi ſerves for all; it there be 
Ja ſpecial place expreſt, where 
| Seafin ſhould be taken; bur it 
there be no place exprcſt ; 
then a Seafin upon any part 
will be ſufficient, for the while, 
Contignons Tenements , ( theic 
being naturally unite; ) bnr 
will not be ſufficient for Lands, 
Mying diſcontigzne 5; And one 
Seaſon will ſerve for all 
Tenements, of one kind ; but 
Awhere they are of ſeveral kznds ; 
Ms Lands, Milnes,&*c.they will 
NIrequire teyeral Seafins; The 
c | = 2 fymbols- 


TO2 


Of the Conſtitution of Heritable 


Part 2, Jymbols of Poſſeſſion being diffe- 


Tit. 3. 


rent; for Lands paſs by the 
Tradition of earth and ſtone, and 
milnes by the clap and happour, 
Sometimes Lands are erected 
into a Barrenie , (the nature of 
which is explained before , 
Tit. Inferior Tudges,) and when- 
loeycr this is granted , Union 
is imployed as the lefler dc- 
&TCC. 

 Ercfion it - a Barrony can 
only be by the King, and is not 
Communicable by any Subaltern 


rights, albcit the whole Bar- | 


rony be diſponed; tho the Union 
may be thereby Communicate, 

T his z-nion can only be granted 
bytheKing,which he may grant 
either Originally , or by Con- 
firmation; and being o granted 
it may be Tranſmitted by the 
Receiver to a Sub-Vaſſal, but if 
a part of the lands united be 
diſponed 


la . Ana at _, ” VY FRY _—_— 


| 
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diſponed , the whole znion is p,,; ., 
not diſſolved, but the Part Tir. 4. 


diſponed onely ; and this Uni= * 
on , and all other priviledges, 
and proviſions , can onely be 
granted in the Charter ; but not 
40 the Seaſin, 


\ Tit. IV. 


Of the Several Kinds of 
Holding. 


| He firſt diviflon of Fey 
0 from the ſeveral kinds 


of holding. is that ſome 
lands, hold ward, ſome Fer , 
ſome Blench , and ſome Bur- 


£age. ; 

For underſtanding ward- 
holdings, it is fit to know, that 
at firſt , all Feus were Rights 
eranted by the Longo-Bards 

E 4 at 
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Pare 2: and the other Northern Na- 
"Tie, 4 tions, C when they conqueſt 
—— FHaly )) to their own Sowldiers 
for leryice ro be done in the 
_ - and therefore Ward- 
olding which is the propereſt 
holding , is called ſfervitium mis 
litare, and all Lazds are there- 
tore preſumed to hold ward ; 
EXcept another bolding be cX- 
preſt ; and ſervitiune debitums & 
eonſuetum, 1s interpret to be 
ward-holding. 

The adyantages ariſing to 
the Superiour, by the ſpeciality 
of this bolding,are that the Supe- 
riour has thereby the full meal f, 
and duties of the ward-Lands, 
during the years that his 

a Male-Vaſſal is Minor * , for the 
Sf * Fez being giyen originally to 
Aas. the Vaſſal, for Military ſervice, 
K.1a.6, It returns to the Superiour, dur- 
Par: 2. ing Minority; becauſe the Law 
AQ42, pre- 


Of the ſeveral kinds of Holdings. 
preſumes , that the Minor is p,.. . 
not able to ſerve his Swperiour Tir. «. 
in the Warrs, but in- Female. 
Vaſſals, this caſualitie laſts only 
till 14. years compleat ; becauſe 
they may then marry husbands, 
who may be able to ſerve the 
R— and this properly js 
called the Caſnality of ward; for 
Marriage, 1s due in other hold- 

#gs, as ſhall be clearcd in the 
next 17:tle. 

Feu holdings s , 1s that where- 

by the Yaſſal is obliged to pay 
to the Superior a ſirm of money 
yearly, in name of Fen-dutie 
nomine fendi firme, 

This holding has {ome Re- 
ſemblance to the ( Emphyteoſis 

in the Roman Law ; but is not 
the ſame with it;for Emphyteofs 
was a perpetual Location , COn- 
ta-ning a peniicn , as tne bye 
which was granted , for 7- 


EF, 35 pry . 
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Of the ſeveral kinds of Holdings: 


Partz, Proving and Cultivating Barres 
Tit, 4. ground; but our Few- holding, 


" comes from the Fendal Law, 


( whereof there was no Veſtize 
in the Civit Law, ) and paſles 
by Infeftment to Heirs. 

Blench-Holding, is that where- 
by the Yaſſal is to pay an E- 
luſery duty , meerly for ac- 
knowledgement, as a penny, 
Or a pair of Gloves, nomine albe 
firme, and ordinarly it bears, 
fi petatur tantum, 

Theſe Blench duties arc not 
due, whether they be of 
a yearly growth, Or not 5 CX- 
cept they be required yearly 


*K.1.6. by 


Par. 1S. n' 
Aw {tan 


the Szperiour *, as for in- 
ce, it the Blench dutie b: 


' yearly Attendance at ſuch a place, 


or a Roſe yearly, the Superiour cat 


ſeek, nothing for his blench dutie, | 


except he required the ſame with- 


2 the year. 


» 4 MT 
Burgazeh 


&f the ſeveral kinds of Holdings- 

Burgage-holding, is that duty p,,++. 
which Bwrzhs Royalare obliged Tir. 4. 
to pay the King , by their 
Charters, ereing them in a Burgh 
Royal, and in this the Burgh 
is the Vaſal, and not tie, 
particular Bwzrgeſſes, and the 
Bailiffs ' of the Burgh are the 
Kings Bailiffs ; nor can Seaſin 
1n Burgage Lands, be given by 
any other than the Bailly, and #K.1.6. 
Town Clerk #, it the Town have Parr. 
any and they muſt be Regi- © 7 
[ffrated in the Town Clerks 
Books ®, Par. 3 
| Before the Reformation there aq; it. 
was another kind of holding in 
Scotland, which was of mortified 
Lands, granted to the Church, 
and the only Reddendo , was 
friends and ſwupplications,in be- 

alt of the Mortifiers, | 


KC. 2 


i. ie... _——_ 


Tit. 
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Of the Caſualities due 


Title V. 
Of the Eaſualities, due to the 


S uperiour. 


4 


W*\He Fez being thut 
; Stated by the Speri- 
our, 11 the perſon of his 


Vaſſal, it will be fic in the next 
place, to conſider, what right 
the Superior retains, and what 
Rzght the Vaſſal acquires by thi 
eonftitution of the Fie. 


The Superiour retains fill 
dominium direftum in the Few , 
and the YVaſſal has only domi- 
num utile; and therefore the 
Seperiour 1s {till - 64 a{well as 
the Vaſſal, but t 
not be TIrfeft ; for he 1s Infeft 
jare Corgne, that 1s toſay, his 


being 


e Kin needs 


KCC 4 a VA XXX Alli. a_ a adi. Ah 


1 
- 


to the Superiour: 109: 
being King js equivalent toan In-, 
Feftment. Tit. $. 
Be The Superionr has diflerent } 
edvantages, and Rights , ac- 
- cordingto the different maner 
| of holdings, and there are ſome 


Reghts and Caſualities Common 
to all holdings. 


Ward-holdings, gives the 
Stperionr a Right, tO the meal, F 
= and dwties of his Faſſal Lands, i 
during all the years that his 
Vaſſal is Minor 5 and this is k 
properly called the caſwalitie of 
ward; butthe Swperioxr, or his 
onatar, are obliged to enter- i 
| tain the Heir; it he haveno [ 
other Fez, or Blench, Lands, «x J<4; 
and to uphold the howſe, parks, Par. 3. 
Oc. in as good condition as At 25. 
they found them ; and muſt S313 s 
find caution for that a” Atns. 


16 


Part 2. 
T2. £. 


a 


KStat : 
Rob. 3- 
| Gap. 19. 


Of the Caſualities due 


It the Vaſa! ſells,or diſpones 
the half of his ward-lands, 
to any except his appearand 
Heir, who is alioque ſucceſſione, 
without the, conſcnr of his 
Superiour , the whole ward- 


Lands fall ro the Syperionr , 


for ever ; and this we call * Re- 
cognition , which is introduced 


ro puniſh the ingraritude of 


the YVaſſal, who ſhould not 
haye difponed the Superiours 
Lands , without his own 
conſent; and to ſhun this, 
the Vaſſal in ward-Lands gets 
the Swperiours confirmation, be- 
fore he takes infeftment ; for 
if he takes infeftment before he 
be confirmed, the lands 
recognofce , as ſaid is; except 
the ſeaſin be null in it {elt ; 
ſince the Yaſſal ſhowes ſufhi- 
ciently his ingratitude by the 
Fery taking of the Infeſtment - 
| And 


£| 


Pd 


we ed one oor. Qu. 


hand @ 


4 a a6 » —— F JPY 


forthe Superiou?, 


And though the Vaſa} at firſt ,... 
| did noe fall the half withour Tic 5 


£ 


i 


o* 


the Szperiours conſent; yet, it 
he thereafter (ſells as much as 
will extend ro more than the 
half of the Fer , the firſt buyer 
will likewiſe -Joole his Right , 

if 1t . was not Confirmed before 

he took infeftmerit. 

Not onely a Confirms: 
tion , Or Novodamis, ( if 
irexpreſs Recognition.) but the 
Superiours accepting ſervice , 
or purſuing for the caſialities, 
are a paſling from rhe Recog- 
nition ; becauſe , they inter 
the Superiours acknowledgement 
of the Vaſſals Right. 


Recopnition takes place in 
taxt-ward, as well as ſimple* 
ward, but in no other manner 
of holding; except the ſame 
be expreſly proyided in the 
Vaſſal 


Of the Caſualitiis due 
Vaſials Charter, for ward-holding, 
is preſumed ro be the only 
proper Feudal Right. 


It the Vaſſ#! denyeth the $a 
perioxr, he loſſes his Fer 5 and 
this is called, diſclamation*;but 


: any probable ground of izn0- 
- rance Will take off this Forfes- 
" Faure, 


If the Vaſſal who holds 


* Ward-Lands dyes, having an 


Heir unmarried, whether minoy, 


Or oe, the Szperiony gets the 


value of his Tocher; though he 
offer him not a JYoman to be 
his Vife ; but if the Superiour 
offer him his Equal, for a Wife, 
and he refuſes to accepr,(tho he 
never Marry any other pcr- 
lon; ) the' ſuperionr gets 
the doxble of bis tocher , and 
enc of thelc caſualities is called 


[$95D 


to the Superiour. x3 


the ſingle Avail of the Marriage, nu 
and the other, the double A- Tix. 5 
vail of the Marriage ; but the 
modi'ication of this is referred 

to the Lords of Seſſion, who con- 

{ider ſtill what was the Vaſſals 

free rent, all debts deduced, 

and the ordinarie modification 18 
about two years rent, of the 
Vaſſzls free Ejtatez even though 

the Heir was an Heretrix, and 
though there were moe Firs 
Portioners, there will only one 
avail be due for them all. f 


Though this Caſualitie of 
Marriage , be ſtill due in all | 
ward-holdings ; yet they may þ 
be due by expreſs paction in Q- 4 
ther holdings, =Si there are | 
many in Scotland , who hold 
their Lands Fer, cum maritagio ; 
and in both caſes, the Marriage 


1s debitum fund. | 
Though | 


I14. - Of the Caſualities due 

Part,, , Though as to the caſnzl:iy 

Tic. $, of ward, cVery Stperiour has 

+#— Right to the ward Lands holl- 
ing of himſelf where the YVaſſ! 

holds ward-Lands, of mo: 
Stperiours, Yet the caſtalitie 
of Marriage falls only to the 
eldeſt Superiour ; becauſe there 
cannot be more Tochers than 
one; and he is the eldeft Sr2+ 
= from whom the Vaſa! 
1ad the firſt Few ; but the 
King is till preſumed to be the 
eldeſt Superiour z becauſe , all 
Fers originally flowed iron 
him. 


Tris thought that the Reaſop 
why this Caſualitie is due, was, 
becauſe it was not j#ft , that 
the Yaſſal ſhould bring in a 
ſtranger to be Miſtreſt of the Fer , 
without the Sxperiours conſent; 
for cls he might choice a 1/ife 
ouz 


tothe Supertours _ 


out of a Family. that were an 
enemy tO the Superionr ; but I 
rather think, that both ward, 
and Marriage, proceeded from 
an expreſi pation, betwixt King 
Malcome Kenmore and his 
Subjects, when he firſt Fexed 
out the whole Lands of Scot- 
land, amongſt them; as is to 
be Fen in the firſt of his Stata- 
tes, 


The ſpecial dutie ariſing to 
the Superiour in a Fez bol mg, 


19 


Tit. 5. 
— 


* Le#; 
Mal. 
Cap. I; 


is, that the Swperiour gets a 


yearly Fen dutie payed to him, 
and ifno part of this Feu duty 
be payed for two years, even 
though the whole was offcred; 
or though the Vaſſal was minor, 
then the Vaſſal looſes his Fez , 
ob non ſolutum Canonem ; tor 
the Fer duty, is called Canon g 
and if thisprovyiſton be expreſ? 
ig 
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1n his charter, he will not be 
allowcd to purge this irritancy, 
by offcring the bygones at che 
Bzrr ; but chough this proviſion 
be not expreſt in. the chaxter, 
yetthe fezxe will be amulled tor 
not payment of the Feu-dutie, 
by an expreſs af of parliament*; 
**.].6. but the Vaſſat in that calc will 
Par. 15. be allowed to purge at the bar, 
«&X 226. and the reaſon of this diffc- 
rence 1s 3 becauſe the expreſs 
p2&ion is thought a ſtronger 
Tyc than the meer ſtatute. 
A clauſe irritant 1n Our Lay, 
Tignifies any proviſion , which 
makesa penalty to be incurred 
and the Obligation to be null 
for the ftzre ; as here, where 
the Superior gives out his Feu 
upon expreſs condition , that it 
the Fer-4»tie be not paycd.the 
Fe ſhall be null. and reduceable, 
and a clazſe reſolutive, 1s a pro- 
7iſion 


Part 2, 


pFIg $. 


hb 


w 


> » 


to the Swperiour. * ' I 


e | »ifron, whereby the Contra to p,,, . 
which 1t is affixt, is for not per- Tit, 4 
formance, declarcd tohaye been | 
all from the beginning. 


wo isWW 


The Caſualities that are due, 
by all manner of holdings, and 
which ariſc from the ycry na- 
ture of the fer, without any ex- 
preſs pation, are None-entry, Rr 
tief, and Liferent Eſcheate. 

None-entry , 18 a caſuality 
whereby the Szperionr has right 
to the Meals and Dntzes of rhe 
Lands, when there is not a Vaſ- 
fal : actually -entered, to; him, 
and thereaſon why this is due 
to him, is, becauſe, he having 
e1Ven out his Fex to his Vaſſal 
or ſerviee',, when there is no 
#fual-Vaſſal entered, the Law 
allowes him to have recourſe to 
his own -Fez , that he may 
therewith proyide himſelf 
with 


Far 2 


Of the-Caſualitzes due 
with a Vaſſal, who may ſerve | 
him; but though the fall Rents 

of the Lands be due to the S- 
periozy'-, from the very. time 
that he cites his Vaſſal, to hear, 
and ſee, it found and declared, | 
that the Land is in None-entries 
yet before that ct zt/on, the Su- 
periour gers onely the retoured | 
#uties; and rhe-rcaſon of the 
difference is ; becauſe after 
zation , there 1s a greatcr con- 
tempt than before , and fo is 
to be more ſeverely puniſhed, 

iy Yet TS, | 


For whdetſtanding:ivhich 
Fetorty dutie , it 18 fit -1O- Know, 
that there was of old', a'gene+ 
ral valuation of all thei Lands: of 
Scotland, but . thereafter. there 
was a new valuztion, the firſt 
whereof is called: the otdj:atid 
the ſecond, the new Extent, and 
both are called the Retowr auty, 

| becauſc 


FT IPRE 


»*” = 


Ft 


"—_— 


Jbccauſc they are cxpreſt in the 


to the Saberionr.” 


ng 


Part 2, 


Retour, (or Return) that is male 714. | 
to the Chancellary , when an —— 


Heir is ſerved ; bur both are 
yery far below the Value, to 
which Lands are now improved, 
though in Orr Law , the new 
extent be conſtructed to be the 


| Valve. 


Bur in an infeftment of annual- 
rent , the whole annualrent is 
duc,as well before declarator,as 
after ; becauſe rhe annwalrent 
is the retoxre dutie , it bein 
retoured , wvalere ſeipſum ; And 
that is called an infeftment of an- 
aualrent 5 when . the Vaſſal. 1s 
not: znfeft in particular lands; 
but is infeft in an yearly annuity 
of money, to be payed out of 
the! lands, as for inſtance, if 
a man ſhould be infett in the 
{um of five hundred merkg yearly, 

tO 


p 
* 
» 
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Part 2, 
Tit. $. 


DFthe Catuakiies de 


to be payable out of any 
particular Lands, being worth 
_ merks yearly , bow 
oon the Vallal who had 
right to the 500. merks dycd, 
the Supcriour would have 
right to the whole 50o merks 
yearly, until the Heir of 
the Vallal be entered.vide infra 
Tit. Servituds , S annualrems 


There is no Nonentry duc it 
Burgage Lands ; becauſe the | 
Burgh it (elf is Vaſſal , and 
mever dycs, and ſo rherefore, 
neither does the Bxrgh nor any 
Private Burgeſf pay -nonentree, 
the duty payabl=- by a Burgh, 
being onely by Watching and 
Warding. 

When the Yaſſal enters, he 
Pays an acknowledgment ta 
thESwperiour,which is called,re- 
hef,bccauſc its payed for reliy- 


ng 


to the Superiour. 


ing his /and out of the Speriors Pact 2. 
hands. It 1s debitum fundi, and Ti. s. 


afftets not only the grownd 
really, but the Vaſſal Perſonally, 
who takes out the precept for 
infefting himſelf ; though he 
never takes infeftment there- 
UPON. 


The value of this Caſua- 
lity varices, according to the 
nature of the holding, for in 
Blench and Feu holdings, it 
is only the double of the Fer 
or Blench duties; but in Ward- 
boldings , it is the fall duty of 
the land; it the Swperioxy be in 
poſſeſſion , the time of the 
Paſſals entrie; but if the Superi- 

_ ozer was nor in poſſeſſion; though 
the Vaſſall wis minor, or if the 
Vaſſall be major, before his Pre- 
deceſſor dye, then the Swperionr 
gets only the _ dutic;and it 

is 
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Tit. 5, 


Of the Caſualities due 


is ſo far from being preſimed 
to be remmitted by the Swperi- 
ours entering his Vaſſal; that 
It is ſtill exafed ; though it 
be gitred with the other Ca-. 
ſualities, 


For underſtanding Life-rent 
Eſcheates, it is fit to know; 
that when any man does not 
pay a-debt, or perform a deed 
conform to his Obligation , his 
Oblig ation is Regiſtrated ; 1f it 
Carry a conſent to the Regiſtrati-' 
#n in_ the body of it; or if it 
do not, there muſt be a ſen- 
Fence recovered. and upon that. 
Repiſtrated writ, or decreet , 
C_ tor a Regiſftrated - writ -1s a 
aecreet in the ConftruGion of Law) 
there will be Letters of horning : 
raiſed; ang rhe Partie will be 
charged. and .if he pay. not 
within the dayes-allowed x4 

nc 


fo the Swperiour. 123 
| the charge, he will be denounced ,.., . 
|. Rebel, and put tothe Horn, Tit. 5. 
and from the yery day of — © 
the denownciation , all his move- 
ables falls to the King by a caſua- 
litie, which is called , fmgle E- 
ſcheate ; but now fingle Eſcheates 
fall likewiſe to Lords of Regali- 
ties , if the perſons denounced 
live within a Regality, becauſe 
the * King has - gifted all 
figle eſcheates when he erected 
thoſe Regalities. 


Tf the Yaſſal continue year 
and day Rebel , without Relax- 
#ng himſelf , ( which Relaxa- 
#i0n 1S expede by Letters under 
the Kings ſignet, expreſly or- 
daining him to be relaxed 
Fom the Rebellion, ) then he is 
eſteemed as Civilly dead; and 
confequently not being able 
to {crye the Swperionr, the Law 

ED F 2 g1VCS 
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gives the w”; cop the meals 
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Part 2, | 
Tit. 5, and duties of 


all the dayes of- rhe Vaſſals 
lite ; and this caſuality is. called 
Liferent Eſcheat ; : {o that, every 
Syperior aſwell as the King,has 


| cf the lands holdcn of himſelf * 


Act 32. 


and might have. been infeft ; 
for his lying out ſhould not 
prejudge his Superiour ; but if 
| a man haye rlght by difpoſition, 


have right to his Life-rent E/- 
cheate, as he has for the 
ſame reaſon to the Manſes and 
Glebs of 'Minifters, when they 
are Rebells ,, fince-th | 


and Life-rent Rights, requiring 
no 


us Fez, during ' 


right to the meals,. and duties. 


*K.1.5. it his Vaſſal., was once infefi;. 
Par.4- and cycn though he;was, not: : 
infeft ; 1t he was-appearand: Heirs" : 


whereupon. np. infeftment ' fol- - 
lowed, thei King only” will 


«4 are,not. 
infeft in theſe; but all heritable 


. 
"I 


to the Superiour. | 


no infeftment of their own na- 
2xre , {uch asa terce, and Life- 
rent-tacks fall not to the King, 
and the Life-rent tacks fall wo 
the Maſter of the ground , and 
the Life-rent by Terce pertains 
to the Superiove during the 
Life-renters Lifetime ,, 


This Life-rent Eſcheate com- 
prchends only Rights,to which 


the Yaſſal himſelf had right 


- for his Lifetime, for elſe it will 


fall under ſingle Eſcheate ; 
(ſingle Eſcheates comprehending 
every thing that is not a Life- 
rent Eſcheate;) and therefore , 
it the Speriour having right 
to the Vaſſals Liferent Eſcheate, 
become Rebel himſelf , the 
Vaſſals Liferent Eſcheate will fall 
under the Swperiours ſingle Eſ- 
cheate , for the Swperiour had 
nor right to thoſe meals and 

F 9 duties 
s 
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Par: 2. 
Tit. 4% 


—— -—— =,” 


*K.7T.6, 
Par. 22, 
AQ n 9, 


Of the Caſualities due 


. 4uties during all the daycs of 
Se. 6. his own Lifetime; atid fo it 


could not fall under his Life- 
rent, and the like , does for 
the ſame reaſon hold in all 
ſuch as have aſſignations to 
Liferents , or to Liferent Eſ- 
heats, Or to Tacks -for any 
definit number of years, few 
Or many. 


The Superiour hag alſo right 
to the SubVaſſals Liferens Eſ- 
eheate , which falls after the 
Vaſſals denounciation, for by the 
denounciation of the immediate 
Faſſal, the Superiour comes 1n 
his place ; and ſo has right to 
the ſub-Vaſials Liferent. 


The TLiferent Eſcheate falls 
by rhe Rebellion, that is to ſay, 
by the denownciation; and the 
year and day, is giyen only 
cO 


—— —————— 


- tothe Superiour. 
'to the Rebel! to relax himſel/ 


that time , his Liferent will fall 
from the denounciation. 


- In competirion betwixt the 
Sberiour of the Rebell, an4 the 
Rebells Creditors , theſe Rules 
are obſeryed in our decifions. 


Primo, No Tegal Dili- 
gence,nor Voluntar right for pay- 
ment of any debt contracted, 
after Rebellion, will prejudge the 
Superiour; fot elſe after a Vaſſul 
were at the hozn, he might 
fraudulently contract debt to 
prejudge the Swperiour. 


Seeundo, It the debt was prior 
to the denownciation, no voluntar 
infeftment will prejudge the 
Speriourz Except the Rebel! was 
obliged prior to the Rebellion, 

F 4 tO 


R 71.2 Part @. 
ſo thar ithe relax nor within T;. © 


Part 2. 


Of the Caſualities due 


co grant that infeftment , and 
that the infeftment it ſelf was 
expede within year and day of 
the denounciation. 


Tertio , Though Legal Dili- 
gence be more favourable then 
voluntar rights ; becauſe there 
Is IeſScolizfion, yet no legal dil- 
ligence will be preterred ro the 
Superionr ; CXCCPT it was led 
for a debt prior to the denoun- 
ciation , and was compleated 
by infeftment, or charge, with- 
in year and day, thercot; al- 
beitrhe ſaid Legal diligence was 
deduced after the denornciati- 
62l., 


Though this be the courſe 
in COMPCtItions, qo ad liferent 


'Eſcheates; vet aftual payment 


/ 


made , or diligences done to, 
or by Creditors for payment of 
acts 


» 


to the Superior. 


ld debts , prior to the Rebellion, 
R or the commiſſion of crimes, wil 


be preferred , to the donator, 
it theſe Rights or Diligences be 
compleated before declarator , 
which we owe rather to the 
: benignity of our Kings, than to 
the Nature of thele Rights, 
{ince there is jzs queſitzm ſiſco, 
by the denownciation. 


Liferent FEſcheates 1s proper 
to all kinds of holding; except 
Burgage, and mortification 5 for 
the Vaſſul being a Societie or 
Trcorporation dyes not, and ſo 
can have no liferent Eſcheate; 
and albeit the adminiſtrators 
were denownced tor debts due by 
the Incorporation 5 yet that 1s 
ſtill preſumed to be their 
Negligence , which ought not 
to prejudge the Soctetze - 

} Forcomplcating this Caſualitie 


; F 5 2 
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Part 2. 


Tit. is 


128 Of the Caſualities due 


HE os © x grant that infeftment , and 

[i | 7+, 5, (Nat the enfeftment it ſelf was 

|| >—— expede within year and day of 
the denowunciation. 


Tertio , Though Legal Dil:- 
TI gence be more favourable then 
i} voluntar rights ; becauſe there 
ji Is leſs coliafion, yet no legal dil- 
[i ligence will be preterred ro the 
{| Syperionr 5 CXcept it was led 
| - for a debt prior to the denoun- 
[ ciation. , and was compleated 
{if by infeftment, or charge, with- 
{1 in year and day, thercot; al- 
Jl |  beitthe ſaid Legal diligence was 
deduced after the denornciati« 
67l., 


Though this be the courſe 

in COMPCLtIONs, quo ad liferent 
'Eſcheates; vet aftual payment 
| made , Or diligences done to, 
'| or by Creditors tor non ot 
COES 


5 
Yi 


wo is o 


} 


s 


fo the Superiour. 


debts , prior to the Rebellion, , _ 


or the commiſſion of crimes, will 
be preferred, to the donator; 
if theſe Rights or Diligences be 
compleated before declarator , 
which we owe rather to the 
benignity of our: Kings, than to 
the Nature of thele Rights, 
{ince there is jus queſitum ſilco,, 
by the denowunciation. 


Liferent Eſcheates 1s proper 
to all kinds of holding; except 
Burgage, and mortification 5 for 
the Yaſſul being a Soczetie or 
Incorporation dyes not, and ſo 
can have no ferent Eſcheate 
and albeit the adminiſtrators 
were denounced tor debts due by 
the Incorporation 5 Yet that 1s 
ſtill preſumed to be their 
Negligence , which ought not 
to prejudge the Societze - 

For + this Caſualitie 
2 


Of the Caſualities due, &C, 


2 general Declarator muſt be 
raiſed at the $ uperiour Or Dona- 


—— ors inſtance, to hear and ſee it 


found and declared , that 
the YVaſſal was orderly denounced 
Rebel, and has continued at 
the Horn yearand day, And in a 
rompetition betwixt Donators, the 
laſt gift if firſt declared , will 
be preferred. 

If the gift be takento the be- 


hooye of the rebell,it is nell,and | 


1s preſumed to be ro his be- 
hoove, it he or his Family be 
{uffered to ſtay in poſſeſſion. 
The laſt Priviledge of the 
Superiour is , that he may foree 
bz Vaſſal to exhite his Evidents, 
tro the end he may know what 


is the nature of the holding , and 


in what he is lyable to bis Supe- 
riowr , which proceeds ordi- 


narly by an Afton of Improbe- 
Fon ; 


— 


C. _ 


—_— 


be . | Part 2, 
Sy Tie Vl Tit. 6. 


*_ Of the Right which the Vaſſul 
acquires by getting the Fen, 


at *THE 72ſ by getting the 
7 In F Fer ſettled in his Perſon, 
o by Charter and | Seaſin, as 
laid is, has right to all Hou- 

_ ſes, Caſtles, Towers, ( but not 
J Fortalices; ) Woods, and o- 
Qt |; ther things that are above 
wi ground of the Lands expreſly 
- diſponed ; and co Coals, Lime- 
ſtone, and other things with- 

| in ground, and to whatever 
has been poſſeſſed , as part and 
pertinent of the Land paſt mems- 
rie of Man : But there arc ſome 
} things which paſle not under 
the general diſpoſitive words, and 
require a ſpecial Diſpoſition. 
which bclong to the King, 


| : Th 


132 -Of the Right which the Vaſſal 
| p,,. , Inaneminent way,and are cal- 
| Tir. c led therefore Regalia, and are 
| *-——== not preſumed to have been 
diſponed by his Majeſtie, or any ! 
OLNCL Srperiour 3 EXCCpt they e 
wcre ſpecially mentioned, {uch as * 
arcall 7uriſdiFions, Forreſts, 
Salmond-fiſhings, Treaſures 
hid within the ground , and 
Gold, Silyer, and Fine-lcad; 
for other Mines, ſuch as Iron, | 


-  - A 
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Copper , &c. belong to the 
Vaſſal. 

It Lands be erected in a Bay- 
rony by the King , then though 
the lands lye diſcontiguouſſy,one 
feaſin will ſerye for them all , 
becauſe, Barrony implyes an #- 
on. 

This erecting them in a 
Barrony , will Iikewiſe carry a 
right to Feriſdiions , and | 
Courts, Fortalices, Forreſts, hun- 
ting of Deer, and Ports, with 
LCL 


LCC 


acquires by getting the Few; 


their ſmall Cuſtomes, grant- 
cd by the King, for upholding 
theſe Ports, Milnes, Salmond- 
fiſhings, &c. becauſc; Barroniz 


eſt nomen univerſitatis , and poſ- 
| {effion of any part of a Barrony 


is repute poſſeſſion of the 
whole ; But Mynes of Gold 
and Silver, * Treaſures, an 


goods confiſcate , are not car.. 


ried with the Barrony. 
The Heritor has alſo pow- 


_ erto ſer Tacks, remove , and 


in-put Tennents , as a conſe- 
quence of his property. 

A Tack is a Location , Or com- 
tra, whereby the uſe of any 
thing is {et ro rhe. Tacksman, 
for a certain hyre, and in Orr 
Law it requires neceſlarly,that 
the terms of the Entry, and the 
Ih, muſt be expreſt, that is to 
ſay , when ir ſhould begine 
and end , and ic muſt bear a 
pal- 


133 


Part 2, 


Tit: F, 


*R.].% 
Tar. Is 
act 12, 
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Part2, Particular dutie, elle it is null, 


Tit. 6. 


FK.1.2, 
Par. 6. 
A 17 


*K.1.4. 
Par. 3. 
at 26. 


Of the Right which the Vaſſal 


and if it be a valid Tack, that 
is to lay , it Write be adbibit, 


. (verbal Tacks being onely valid 


for one year ) to the thing ſer, 
the. Contrafters names , Tack- 
duty, Ih, and Entry ,clearly 
therein expreſt, and cloathed 
with poſſeſſion , it will defend 
the poor Tackeman, again(t 
any Buyer *; and even againſt 
the King and his Donators , 
when they ſucceed by forfeiture, 
which was introduced in favours 
of poor Tennents, for encourag- 


ing them to improve the land, 


but it will not defend againſt 
a Superiour of ward lands , for 
the ward, &c. though by 4@ 
of Parliament, the Swperiour be 
obliged, ro continue them in 
their poſſeſion till the next term 

of Whitfonday *. 
Albeit Tacks haye not on 
the 


DIET > 


L , 


acquires by getting the Feui 
the ſolemnities foreſaid 5 yet 
they are valid againſt the 
Granter and his Heirs. 


Tennents cannot aſſign their 


Tacky ; except they be Liferent 
Tacks ; or cas the Tack bear a 


power to aſizn; but rhey ma 
be compryled or adjudged ; 


and if rhe Mzfter ſuffer the 


Tackeman to continue after 
the Tack, is expyred , he will 
be obliged co pay no more 
than he payed formerly durin 
the Tack; and this is call: 
in Our Law, the benefite of a 
tacite Relocation, that is to lay, 
both: the Serter and the Tacks= 
#21, are preſumed to deſign 
to continue the Tack upon the 
former terms, till the Tennent be 
warned. 


Tf the Tack be vgranted to 
ack, be gt fue 


135 
Part.2, 
Tit. 6. 
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Part 2. 


Tit. 6. 


Of the Right which the Vaſſal 
ſub-tennents '5 then the Tacks- | 
man may {er a ſub-tack, which | 


—— will be as valid as the principal 


Tack,, it cled with poſſeſſion, 


Rentals ate alſo a kind of 
Tacks but more favourable 
and eafie; becauſe the Rental- 
ter ard his Predeceſſors have 
been Ancient Poſſefſors , and 
kindly Tennents , and he paycs 
a Graſſume, or acknowledge- 
ment at his entrie, and yer they 
laſt no longer than for a year; 
if there be no time expreſt; 
and if they be granted to a 
man and his Heirs, they laſt 
only to the frft, Herr, for elſe 
they behoved for ever to belong 
to the Heirs;and ſo would want 
an 14;but no Tack is accounted 
a Rental; except it be 1n write, 
and the write bear the ſame. 


Rentals 


O * % ” 
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acquires by getting the Fu: 127 
Rentals cannot be affigned, ,_ . _. 
- art 2, 
cxcept that power be granted 7;.. c. 
in the Rental ; 5a. if the 
Rentaler aſhsn , he looſes his 
Rental; though a Tacksman 
Forfeits not bis Right, by 
aſening 1t, the aſſignation being 
only null, 


When the years of the #ack 
expyre ; or though there be no 
Tack; yet the Maſter cannot 
Summarly remove his Tennent , 
or Poſſeſſor except from Life- 
rented Lands , and, Houſes, Or 
Towers , and Fortalices , and 
vitions Poſſeſſors whom he 
can .remoye by a ſum- 
monds on 11x days; but in 
all other caſes he muſt warn 
im, 49 dayes, before the 
term of TWhitſonday ; tho the tern 
at which he were to remove, 
by pation, were Martinmaſi, Or 
Candlz+ 


1% 


Of the Right which the Vaſſal 


Part 2, Candlemaſt ; which warning 
"Tit. 6, Muſt be executed, that is to 
ſay, intimated perſonally to the 


Tennent , and upon the ground * 
of the lands ; and at the Pariſh | 


Kirk,, immediately after Ser- 
2101 , and'it he then refuſes, he 
muſt be periued to remove 
pon fix dayes, and after this 
Citation, the Maſter will get 
againſt him wivlent profits 3 
that is to ſay, the doable of the 
avail of the Tenement withig 
Burgh, and the higheſt advan- 
raves that the Heritor could 
have got, if the Tement poſleſ- 
ſed lands , in the Coxntrey ; 
nor will the Tennent be allow- 
ed to defend againſt this re- 
moving ; till he find caution to 


*2.Ma pay the violent profits X 


Par. 6. 
Act 39. 


The Maſter has likewiſe a 
Tacit Hypotheque in the fruits of 
| the 


| 
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ac quires by getting the Feu: 129 
the ground , which he ſets to p,... 
his Tennent , in ſofar as con- Tir. 6 
cerns 4 years dutie, that is to 
ſay, they are impignorat by the 
Law, for that years dutie, and 
he will be preferred either to a 
Creditor,who has done diligence, 
orto a ſtranger who has bought 
them; though in a publick, 
mercat + And a Lands-Lard 
within Burgh, has a tacit bypa- 
theque in all the goods brought 
into his Houſe, by his Tennent, 
which he may retain , ay, 
and while he be payed of his 


years rent. 


Title 


— h——_ __ Da 


Title VII. 
Of Tranſmiſſion of Rights, by Con- 


vj 
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firmation, and of the difference. 


betwixt Baſe, and Publick In- 
feftments. 


HE Fie ng thus 
Eſtabliſhed in the Vaſ= 
fals perſon, the ſame 
may be Tranſmitted, 

either to zniverſal, or ſingular 
Swcceſſors, the firſt is properly 
called Szccefion, which ſhall 
be handled in the third-Book, . 
Tranſmiſſion of Rights, to ſingular 
Succeſſors , 18 voluntar by diſpo- 
fition , and afignation , or ne- 
cellar by appryſing, and adjudi- 
cation , and Confiſeation , when 
they arc forefa:lted for crimes, 
OCs 

if 


I Of tranſmiſſion of Rights, 8&c. 
_ If the Yaſſal ſells the Land, 


; the Swperioxr is not obliged to 


I4t 


Part 2. 
Tit. 7, 


' receive the Sub-Vaſſal except © 


5 he pleaſes, though the charter 
+ bear, to him and his aſignies; 
- and #f hereccive him, there 
. Isin Law, a years vent dne to 
' the Superiour, asan acknowledge- 
+ ment for changing bis Vaſſal, 


Lands axe diſponed, cithet 
+ to be holden of the di m__ 
MS uperionr, and that 1s call 
publick, Infeftment ; becauſe , it 
| Ispreſumed it will be publick- 
.. ly known, being holden of the 
Szperiour ;, and It is likewiſe 
called an Infeftment , a me z 
becauſe , the difponer gives it 
to be holden « me, de Superiore 


WP meo, and this Infefiment is null, 

untill it beconfirmed * by the *K-1.6. 
., Srperiour, which is doneby a 
' Charter of Cfranin ren 
's tc 


ed a- 


Par. 5. 
AR 66, 


Title VII. 
Of Tranſmiſſion of Rights, by Con- 


firmation, and of the difference 


betwixt Baſe, and Publick, In- 
feftments. 


HE Fie _ thus 
Eſtabliſhed in - RE 
fals perſon, the lame 
_ Uh Tranſmitted, 

Either to zmiverſal, or ſingular 
Sxcceſſors, the firſt is properly 
called Succeſſion, which ſhall 
be handled in the third-Book . 
Tranſmiſſion of Rights, to ſingulay 
Succeſſors , 18 voluntar by diſpo- 
fition , and aſſignation , or ne- 
cellar by appryſimg, and adjudi- 
cation , and Confiſeation , when 
they arc forefa:lted for crimes, 
OC 

if 


k Of tranſmiſſion of Rights, 8. 
It the Vaſſal ſells the Land, 
the Sreperionur is not obliged ro 

receive the Sub-Vaſſal except 

Þ he pleaſes, though the charter 

bear, to him and his aſſianies; 
and i he reccive him, there 

i Isin Law, a years vent dne to 
| the Saperiour, asan acknowledpe- 
| ment for changing bis Vaſſal, 


; ey are diſponed, eithet 

to be holden of the diſponers 
- Szperiozr, and that 1s ca 

| publick, Infeftment ; becauſc , it 

is preſumed it will be publick- 

+ Iy known, being holden of the 

Superiour ; and it is likewiſe 

called an Infeftment , a me z 

_ 'the diftoner gives it 


neo, and this Infeftment is null, 


led a. 


I4t ; 


Part 2. 
p 1A To 


Ge 


untill it beconfirmed * by the *K-J.6. 


ro be holden « me, de Superiore 


Szperiour, which is done by a 
Charter of Cſanina 
rc 


4 


Par. 5. 
AQ 66, 


142 ' Of tranſmiſſion of Rights, &c. 

Pare 2, ThE Swperiour narrates the Vaſſals 

Tit, 7. Charter, and {ubjoyns thereto 
his. own Confirmation or Rati- 
fication of it, and the laſt right 
being firſt confirmed is {till 
preferred. 


Sometimes alſo the Vaſ- 
ſal Diſpones Lands to be 
holden of himſelt, and this 
is called, a baſe infeftment, and 
has been allowed by Our Law, 
contrare to the 'principles of 
the Fendal Law , in Fayours of 
Creditors, who getting right for 
payment of their debts , were uns 
willing to be at rhe expenees to 
Per a Crnfirmation from the Su- 
periour , and this is called, an 
#nfeftment , de me ; becaufe, the 
Oiſponer' gives them tencndas de P., 
we, & ſucceſſoribus mes. 0 | 


Theſe baſe infeftments bein 
cloathe 


«> 


Of tranſmiſſion of Rights, 8. 


« Cloathed with poſſeſſion , - are as 


perfite, and valid, as a publick in- 


. f, 
 feftment ; for poſſeſſion, is to an — 
' infeftment to be holden of the 


Diſponer, the ſame thing that 
confirmation 18 tO an infeftment tO 


- be holden of the Szperiour ; and 
- therefore, as ina Comperition 


betwixrt two infeftments of the 
ſame Land, ro be holden of 
the Syperiour, the firſt confirma- 


s 2101 would be preferred, it be- 


” ing a general rule in Law, that 


; fake ER 


amongſt Rights of equal per- 


ic&ion, hw in tempore eſt potiay * 
O 


in jure; {o if a baſe infeftment be 
cloathed with poſſeſſion- before 


| the publick, infeftment be confir- 


4 


med, the haſe infeftment will be 
preferred ; though it was 


f.. granted after the publick infeft- 


ment. 


_ * For the better underſtand- 
ing 


[8 
” 
#3.% 


143 


Part > % 


7. 


mm 
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Par. - 2- 
Tit. 7. 


. Of tranſmiſſion of Rights, 8C. 
ft 

ing of the nature of baſe infeft- 

ments , It is fit to know , that 


poſſeſſion is in Law natural,or Ci- 


vil, that is Natural poſſeſſion, by 
which a man is Natwrally, and 
Corporally in * effion , as by la- 
bouring of the ground; bur be- 
caule ſomctimes men could not 
attain to: the Natural poſſeſſion, 
tor cloathing their Right 
therefore the Law was ſorce 
to allow another poſſeſſion by 
the mind , as that was by the 
body, and this is called, Civil 
poſſeſſion ; becaulc it is allowed, 
and introduced by the Civil 
Law, of which there are many 
kinds in Scotland ; As, 


Primo, The obtaining 
Decreets. for Meals and Duties, 
and even citation upon an heri- 
table Right. 

Secundo, P aytncnt of annual” 
rent 


_— 


) 


ng 


Of tranſmiſſion of Rights, 8C, 


rent , by the debitor to the Part >. 
Creditor who has infeftment of Tit. 7. 
' annual-rent. 


Tertio, Tf a man be infeft in 
lands, and for warrandice of 


' theſe lands be infeft in other 


lands, poſſeſſion of the prin- 
cipal lands , is reputed in the 
conftrultion of Law , poſleſtion 
of the warrandice lands. 

Dwarto, If a Woman be in- 
feft by her Husband in a life- 
rent , the Husbands poſſeſſion is 
accounted rhe IYifes poſſeſſion. 

Buinto , If a Man diſpone 
lands,re{crving his own liferent, 
theLiferenters poſſeſſion 18 ACCoUun. 
ted the Fiars poſſeſſion; and a baſe 
infeftment is {aid to be cloathed 


' with poſi:ſion; if he who is infeft 


hath attained either roNatural 
or Civil poſſeſſion ; for the Law 
cannot puniſha Man tor nor 
apprebending pofſeſcion , who 

G cauld + 


x46 Of tranſmiſſion of Rights, 8d, \ 
Par:2, Could not apprehend it; -and 
Tit.'7. . for the {ame reaſon , ifthe 
— © time of Entrie was not come, 
he who is infeft by a baſe infeft- 
ment, will be preterred in that 
caſe, as if he wete in poſſeſſon ; 
and the reaſon 'of all this is, 
becauſe Our Law conſidering, 
that baſe infeftments were 'clan- 
deſtinely made, betwixt ' confi=' 
dent , and conjuh perſony, t0 
the ruine of lawful Credi- 
tors who could not know 
the fame; there being then no + 
Regiſter of Seafins; it therefore 
declared all baſe infeftments to 
be ſimulat, which were not 
cloathed with poſlſcſhon ;: and 
therefore before the terme , at 
which he who got the baſe in- 
feftment could cnrter to the 
poſſeſſion, there could be. no 
Simulation, nor fraude , 1n' 
no partie ; and ir this 
the 
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Of tranſmiſſion of Rights, &C. 
the Law conſiders much 
the intereſt of lawful Cre- 


ditors, by ſuſtaining that kind *——* 


of poſleffion in their favorrs 
which would not be fuſtained 
in favours of near Relations; OL 
where there is no Onerous cauſe; 
and thus a baſe Infeftment given 
be the Father, to his own Sor 
will not be cloathed with poſ- 
ſeffion , by the reſervation of 
the Fathers liferent, though 
the relervation of the Fa- 
thers Liferenn would cloath 
2 baſe infeftment granted by 
him to a lawful Creditor 
and the Hushands poſſeſſion is 
accounted the Iifes poſſeſſion, in 
ſo farr as concerns her principal 
Zoynture ;, but not in ſo far as 
concerns her additional Foynture 
in a competition betwixr her an 
her Husbands lawful Creditors. 
Sometumes likewile, for the: 
2 more 
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Of tranſmiſſion of Rights, &C. 
more ſecurity a baſe infeftment, 
which 1s given to be holdun of 
the Diſponer, will be confirmed 
by the "— bur that Con- 
firmation does not ' make it a 
publick, infeftment ; for no in- 

feftment can be called a publick, 
infeftment ; but that which is 
tobe holden of the Smperiozr; 
bur the uſe of that Con/rmation 
is, that after the Superiour has 
confirmed yoluntarly the ſzb- 
Vaſſals Right , he thereby ac- 
knowledges his Right ; and 
conſequently, can ſeek no Ca-. 

ſrality , which aryſes vpon 
want of the Srperionrs conſent, 

{uch as Forfeiture,. Or Recoguiti- 

on ; But becauſe the Diſponer Is 

{ſtill Y/2ſſal, therefore his Swpe- 

riour will {till have right to the 

Rents of the Lands , by his life- 

rent Eſcheate, and to Wards,and 

Nonceentries by his death ; = 

1 


 cau 
' *to remain with the S»periozr, 


Of tranſmiſſion of Rights, 8 Cc. 


if the —_— enter the ſub- 


Vaſial onely upon a Charge, 
( this being no voluntar aft of 


his, ) thar does not cut him 


off trom thoſe caſualties. 
Sometimes likewiſe , the 
Seller reſigns the Lands in 


favours y the Swperione , if 


the lands be {ſold rothe S#- 
periour himſelf , which is called 
Refignatio ad Remanentiam ; b&- 

fe the Lands are reſigned 


and-in that caſe, the property 
is ſaid to be Coofolidath with 
the Superiority, that is to ſay, 
the Swperiour returns to have all 


#he right both of Property , and 


Szperiority; nor needs he be 
infeft of new ; becauſe , as we 
formerly obſerved the Speriour 
ſtands ſtill ;nfeft aſwell as the 
Vaſſal ; but the Inſtrument of 
Reſignation muſt be Regiſtrat- 

G 3 ed 


I50 Oftranſy miſſion of Rights, &c: 
Mare =. ed in this caſe, as Seaſins are 


Tit.. 7, 1 other caſes, to put men ip 
mala fide to buy *. 


*K.C.2 The other Reſignation, is 


wo: 2. called Reſignatio in favorem , 
At A - which is when the Seler hay- 


ing ſold his Fex to a third 
party, reſigns the Fer in the 
Stferiours bands, for new 
Infeftment to be given by the 
Speriour to that third partie. 
The warrand of both 
theſe Reſignations is a Pro- 
exratorie granted by the 
Seller, to a blank Perfon, ( and 
this warrand is ordinarly in- 
ferred in the difoſition ) im- 
powering him to reſign the Fer 
in the Superiours hands ; and 
this is called a Procuratory of 
Reſignation; and the Symbols of 
the Refignationare, that it is to 
be made by Staff and Baſten; 
and accordingly , the Procu- 
ratop 


” 


re 


Of tranſmiſſion of Rights, 8c, 
rator compears before the 
Swperiour, and upon his Knee, 
holding a Staff or Pen at the 
one end, which the Swperiour 
or any having power from him, 
holds by the other, he there 
reſigns the Feu , either ad 
remanentiam, Or in favorem , as 


laid is; whereupon an 7znſtru-. 
ment is taken by the Perſon in 


whoſe favours the Reſignation 
is made, which is called the 
Inftrument of Reſignation; and 
thereafter the Perion in whoſe 
Favours the Reſignation is made 
( if he be nor the Superzour ) 
1s anfeft, and his Seafin mult be 
Regiſtrated within G9. dayes, as 
laid is. | 

The Reſignation docs not 
perfeatly denude the Seller, 
untill Tyfeftment be taken upon 


I5T 


Part 2, 


Tit. 7. 


it; and therefore the firſft Tnfeft- 


ment, Upon a 94s Reſignation 


, 
4 


4 will ? 


152 + Of tranſmiſſion of Rights, &c. 
w1ll be preferred to him, who 
* has bur the ſecond mmfeftment 
' upon the firſt reſignation ; but 
yet the Lands will be in Non- 

entrie in the Swperiours hand, 

after the reſignation is made, 

vatill the perſon in whole fa- 

»0rs 1t was made be infeft, for 

otherwaycs the ſeperiour would 

want a YVaſſzl, ſince he could 

ngt call him Yaſſz! who did 

reſign his to be Vaſſal; And he 
had accepted of a reſignation 
from him; nor is the Perſon 
'» in whole favours the reſignation 
is made his Vaſſal z ſince he 

is not yer infeft; but ycrthe 

| buyer has a perſonal attion , 

againſt the Smpertour , tO force 
Wl him to denude him(clf in his 
| favours; ſince he has accepted 

the reſignation 5 and he will 

likewiſe have an a&ion of dam- 

nage and intereſt againſt the 

Supert= 


| Part 2 
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Of Redeemable Rights, 


Sup erionr it he accepta ſecond p,,, , 
Reſignation , whereby a prior Tit. 8. 


infeftment may be taken to his © 
prejudice , and the Smperiour 

gets all his Caſualities, as Ward, 
Marriage, Liferent Eſcheat, &c. 
not by him in whoſe favorrs 
reſignation 1s made; but by 
him who reſigns , ſince he re- 
mains ſtill Yfſal till the other 
be infeft quoad the ſuperiors ca- 


ſealities. 


Title VIII 
Of Redeemable Rights. 


6 Nother Conſiderable di- 
vifion of Heritable rights 
| ' with us, is that ſome 


are redeemable, and {ome irre- 
deemable. 


Redeemeable Rights , are 
theſe which return to the 
Diſponer, upon payment of the 
5 lum 


«fn. 8) 
" wg | w — — m_ _ 
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ſum , for which theſe Rights 
are granted; and are fo ls 
becauſe they may be redeemed 
by the Diſponer ; and they are 
either Wadſets,infeftments of an. 
amualrents,0r infeftments for relief. 
AWadſe, is a right where. 


by lands are impignrated of 


pledged for ſecurity of a fpecial 
ſum, which paſſes by infeft- 
ment, (like other real Rights) 
in the terms of alienation or 
diſpoſition z and the Diſponep 
does {ccure himſelt by getting 
a reverfion from the Buyer , 
wherein he grants and declares 
the Lands redeemable from him , 
upon payment of the ſum 
then delivered, and of the an. 


* aualrent thereof, which is paGum 


de retrovendendo ; and-expreſles 


the place and time when'it is to © | 


be geliveredand in whole hands 
it is tO be conſigned ; in caſe the 
TECELYET 


LY Uwe 2 


0 4 _ 
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Of Redeemable Rights. 


receiver of the adſer, (who is _—— 
called the Wadſetter ) rctule to Tir. s. 


accept his Money. 

Theſe Reverſions , being a- 
-”_ the nature of property, and 
epending upon the meer a- 
greement of Parrics, are to be 
moſt ſtrialy obſerved ; and 

are ftriftiſſimi juris; {o that they 

are not extended to Heirs or 

Aſdigneys 5 except they be ex- 
preſs , and muſt be fu/filled in 
the very terms; and it 1s not 
enough that they be fe l/fillked in 
equipollent terms : Bur after an 
order of redemption iS uſed; that 
is, aftcr the Granter of the 1ad- 
ſet has duely premoniſhed the 
Tadſetter , and conſigned the 
ſums due by the Wadſetter , it 


. maybe afligned ; and though 


the: reverſion bears that premoni- 
tion be made at the Pariſh 
Church , it will be {uſtaincd it 

it 
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Of Redeemable Rights: 
it be made perſonally to the 
IPadſetter , for that is a ſurer 
certioration. 

Reverſions, albeit of their 
own nature they are perſonall 
binding, onely the Granter and 
his Heirs, yet they are real 
rights by our Statutes, and aftet 


ſingular * Succeſſorrs. 


cy and all Bands to make 
reverſions , Or ElKes tO reverſions, 
mult be regiſtrared within 69, 
dayes in the ſame Regiſter 
with Seafins; for elſe a ſingular 
S ricceſſour is not obliged to re- 
| n if any 
; buy the Land irredeemably, and 
* compleat his right , he will be 
preferred ; bur they are fill va- 
lid againſt rhe Diſponer with- 
out regiftration, 

When the Granter of the 
Wadſet , is touſe an Order of 
redemption, he muſt —_— 
DS. the 


Of Redeemable Rights. 


- the Wadfetter to compear,(and "II. 
take inſtruments thereupon, cal- Tic. 8. 


Ted, an inſtrument of premonition ) 
to receive payment of the 
fumes due to him ; and 
at the time and place appointed 


by the reverſion , offer being 


*.__ madeof the Money; if the 


' dum agaigſt the Conſiznztar. 


Wadfetter refuſcs voluntarly to 
renounce , and to accept his mo- 
ney, itis conſigned inthe hands 
of the perſon deſigned in rhe 
reverſion, or if no perſon be de- 
ſigned; it may be configned in 
any reſponſal Mans hand; but 
chere muſt be a paper raken 
under the Confiznatars hand, ac- 
knowledging hos it was conſig- 
ned in his hand, for though an 
inſtrument undcr a Notars hand, 


; proves that all this order of 


redemption was uſed s ycA It 
will not prove the reczipt of a 


T 3 


Part 2. 


Tit. $. 


Of Redeemable Rights. 
If the Wadſetter receive his 
Money, and renounce voluntarly, 
this is called, a voluntar redemp- 
tion; But, becauſe though re- 
aounciations be ſufficient to ex- 
tinguiſh, they are not ſufficient 
ro tranſmit a right; therefore, if 
the Wadſet was given to 
be holden of the Di/poner, the 
Wadſetter muſt reſign ad re- 
mantiam,. in the Diſponers hands 
as his Szperiour ; and thereaf- 
ter the Diſponer needs not to be 
znfeft of new; as no Superiour 
needs; but if the Wadſet be 
given to be holden of the Sz- 
periour ; then the Diſponer uſes 
to take a Letter of regreſs, 
whereby the Sxperiour obliges 
him to receive him back to 
be his Yaſſal, when he ſhall 
redeem his own lands ; for other- 
waycs after the WWadſetter 1s 
kealed , the Superionr 1s not 
* obliged 


oe 


Uf Keaeemable Kights. 
obliged to receive him back. 


If the Yadſetter refules to re- © 


nounce after the Order is uſed, 
the Lords will force him to re- 
nounce, and declare the Lands re- 
deemed, by a Procels . called 
2 Declarator of Redemption ; af- 


ter which Decreet is _— 


the Lands are redeemed , an 
belong to the Redeemer ; and 
the VWadſetter will upon a ſimple 
charge of horning force the: Con- 
fignatar to deliver him up the 
money. 


The uſer of the Order of Re- 
demption, may paſs from. it at 
any time before Declarator ; and 


 thereforethe ſumes for which 


the Vadſe: was granted , are 
ſtill heritable before Declarator - 


| but after that they are move. 


| able, and fall to Executors; CX- 


. cept 
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Df Redeemable Rights. 


cept the Declarator be obtained 
after the Wadſetters death , in 
which caſe they remain heri- 
table; And though the Wad- 
ſetter require his Money , he 
may pals from his requifition , 
either direly by a clear Decla- 
ration that he paſſes from it, 
or indirely by intrometting 
with the duties of the Wadſet 
lands , or by taking annual-rent 
for termes ſubſequent to the requi- 
ſition. 
- Wadſets are cicher Proper, 
Or Improper. 

Proper Wadſets , axe thelc, 
wherein the Yadſetter takes his 
hazard of the rents of the Jand 
for the ſatisfa&ion of his annual- 
rent ; and payes himſelf all 
publick, burdens. Improper Wad- 
ſets, are rheſe , whercin the 
Granter of the Wadſet payes the 

peblick, burdens, and the receiver: 
| I5 
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Of Redeemable Rights, _. 16k 


15 at no hazard, but has his ar- p,,,, 
= nualrent ſecure. And it a Wadſet Tix. s. 
= beraken, fo, that theadſerter 
isto have more than his ax- 
C mual-rent 3 and yet the Granter 
5 1s to pay the publick, burdens , 
 thisis accounted Vſury by Ozr 
» Law; the puniſhment where- 
5 of is confiſcation of moveables lool- 
+ ing of the principal ſum and 
% anulling the »ſury, contra? , Or 
" pattion#; and by a late Statute, ay 7, 6 
if the Dibitor offers ſecurity for pax. py 
2 +#he Money , and craves poſſeſſion, a& 222, 
the Wadſetter muſt either quit his Par, 15. 
} poſſeſſion , or reſtrit himſelf to his oak 
7 enmalrent k. And it a Man —_— 
impignorat his Lands, or Bands, par. r. 
| With expreſſe condition , that At 62- 
if the Money be not payed at a 
preciſe day, th2y ſhall not be there- 
after redeemable : The Law re- 
probatcs this unjuſt advantage, 
called, paitum legis commiſſorie 
in 


262 
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. Of Redeemable Rights. 


in pignoribus ; and will allow 


the Money to be offered ar rhe 
Barr; or they will allow a ſhort 
time before Extracting of the 
Decreet for payment of it, 
Taking of annmalrent having 
been diſcharged by the Canon 
Law, men did buy annualrents 


out of other mens lands , which | 
was the origin of our preſent infeft- * 


ments of annualrent,and continues 


ftill frequent ; by which it men + 


reſolve not to reſt on the +. 


perſonal ſecurity of the borrower 
they take him alſo obligec 
to znfeft chem in a yearly an- 
awalrent , payable out of his 


Lands correſpondent to the- 


fam lent ; but it they exceed 
the ordinarly annualrent allowed 
by Law , it will infer uſury ; 


and ſo they have a double. 
ſecurity , one perſonal againſt the © 


'2 


at! 


| bo, 
' be 
|pe 
Ipa 


pal 


of 


(the 
borrower for payment , and an-? all 
other 


Of Redeemable Rights. 
other real againſt the ground 


which they may poynd an 

part of the ground ; as alſo 
they have good ation againſt 
the Intrometters with the duties 
of the lands, out of which 


»%T The %Y& wm 
t, 


more then they owe to their 
praſter *. | 
+ ., Theſe ammarents require 
'a ſpecial ſeaſin, like Wadſers, 
| and other real rights ; the ſyma 
- | bols whereof, 1t the annualrent 
S be payable in money , is a 
> | penney of money 53 but 1f itbe 
| Ipayable- in Viual , it is a 
1 parcel of Vicual. 
5 This ts ſingular in infeftment 
e\ of annualrent , that appryſing , 
2 {thereupon will be preferred to 
all prior appryſing , quoad the 
bygone 
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- . : : 3 Part 2, 
it being debitrnm fund: ; for Tj..:s. 


there annualrents are payable ; *K.J.; 
'though they cannot poynd or Par. 5. 
exat from the tennents any at 37% 


I64 Of Redeemable Rights; 
A bygones , of the annualrent } 
Tit. 8. it the infeftment of annualrent 
—-—- was prior to thole appryſngs to 
which the appryſing will be fr 
#x c.> drawn back, and preferred ro - 
g1 Par. 1. 7 intervening right, which pri- P 
3 AR62. viledge is continued in the 
#:| late At of Parliament, COnCEts | 
. Ning Debitor and Creditor *, 
Thele infeftments of annualrent, s 
being properly granted for ſe- ” a 
W/ exrity of ſums are extinguiſhed |, | 
UN} not only by refignations , but 92 
F'.{ by renownciations ; and even by 
intromiſſion with as 'much ag * 
k mighr pay the principal ſum , | c 
tt which #ntromiſſion is probable ! 
Lf by witneft, whether the RENT por 
of be 2i&alor money , and there-/* 
Y4} fore ſingular Succeſſhrs buying : 
infeftments of annualrent , are [-M 
not ſecure by any regiſter | . 
but muſt reſt on the warrans«! ke 
dice of the Seller, | FE x 


Of Servitudes. 


4 Tafeftments of relief, are theſe, Pare - 
' which are granted by a debitor Tj. , 


| the creditor cannot enter to 

poſſeſſion , ' till he be diſtreſſed , 
' and when the ſam is payed, 
the right becomes abſolutely 
null, as being but a temporarie 
right , and lo the debitor who 
 'pranted rhe right , needs not 
p be of new infeft , .but his for- 
- PNcr right revives. 


Title IX. 
1 Of SERVITUDES. 


1 HE Nature and Con- 
; ſtirution of Propertze, 
1 and real Rights, be- 


Ing explained in the forego- 
ang Titles, We ſha)l now creat 
-Þriefly of Servitudes ; which 
are 


1 kd 
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| to his creditor , for ſecurity of RY 
ſums owing to him, upon whic 
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Part-2. 


it. 9. 
EO rr Enna, 


theretore is not proper ro be C 


. which are devided in Ryxral- 


Of Servitudes. _ 
are Burdens, afteQing Property 3 
and Rights, þ - 
Servitudes are either Real, þ 
Perſonal, or Mixt. h: 
Perſonal Servitude, 1s in de- I. 
ſuctude amongſt Chriftians;and 


U 
& 


conſidered here.Real ſervitude 1s © 
whereby one Mans Property, or «* 


*Q 


Ground 1s afte&ted with ſome ,. 
burden , for the uſe and be- 4 
hoove of another Man ;+;, 
ſervitudes, and Citie ſervitudes. Ih 
Rural Servitudes , ate Her,, 
which is, a power of goings 
through. oxr neighbours land ;1 - 
Aus, which is a power of 
driving Carts,or Waines; Vieli. 
being the priviledge of having?” 
bigh wayes in our neighbourty, n 
ground ;and Aque-dufims, which, a 
15 2 power and priyiledge to 


draw Water alongft their grounly,þ 
fol 


Of Servitudes. 


) > 
For watering of our own, Thus Part =; 
Via,includes Ber, and Aw, as Tir. g. 


the leſler ſervitudes ; lo he that 
| has @ 77a, has alſo. power to 

drive carts and waines, and ro 
| walk himſelf through the 
- Ground burdened with the 
- Ser: tude. He OY 

2? The Cy ſervitudes , called, 
v fervitutes Urbane » atc chiefly 
_ Tive, eh vs 
; The firſt,is Oneris ferendi,which 
Is a priviledge, whereby one 
who has a houſe in the City, 
'tary force the Proprictar who has 
>a houſe below his, to bear the 
{þurden of his houſe ; and he 
may force the Owner of the ſer- 
| tenement tO repair it , and 
Sake it br: for {upporting_ the 
| Wominant tenement , . .CONLCATE TO 
the common nature of ſervitudes. 
* Secundo , Tigni immittend; 
y hich is the priyiledge of 


forc eing 


—— we SiS —_ —_ 


_ == Of Servitudes. 


- forceing our neighbour to receive ' ® 
OY > into his hea the jelts of ' 
Ours. | 
Tertio, Stillicidii, vel fluminis, * 
which, is whereby our zeigbbor 
is obliged ro receive the drops 
which falls from our houſe , un- 
der which , is likewiſe com- 
prehended thi * priviledge of : !* 
carrying away our Water by finks | 
wa Mn P f 


Duarto, Non officiendi Lumi- Ze 
zibus, whereby he can do no- i*9 
thing 'thar can prejudge our |" 
Lights, or proſpet . \T1s 

Duinto, Altis non tollend;, a 
whereby our Neighbour can- i7"* 
not raiſe his houſe higher, to 
prejudgethe lights of: the domi. 
nant Texement. F 

By Our Law. ſervitudes may PC! 
be conſtitute by write, with-|| <7 
out any ſeaſm ; becauſe they Ca 

| arc * 


Of Servitudes. 


e © are incorporeal rights;but though 
f 2 ſervitude meerly eſtabliſhed 
by write , be {ufficient againſt 
the granter ; yet they are not 
valid againit ſingular Smucceſſors ; 
. Except that right be cloathed 
with poſſeſſion, which complcats 
the ſervitude and makes it a 
f. real right ; and they may be 
« ; likewiſe eſtabliſhed by pre- 
" | ſcription without any write , 
from him who has the ſervient 
_\ Tenement ; though he who is 
ito acquire the ſervitude by 
p preſcription mult haye ſome 
[right in his perſon, cicher of 
4a ſpeczal conceſſion, or elſe muſt 
I preſerive it, as part and pertinent 
} 1 of bis land. 
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'* The ordinary Servitudes. {1- 
.Zpcradded by us, to thele of the 
4 Czvil Law, are the ſervitudes of 
Zcaſting Fail and Divot, commm 
4 H paſturage 
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Of Servitudes, 
paſturage , and Multares. 


179 


Part 2, «dc 
IS 9 "ER al 
Common paſturage , is a right * 


of paſtaring the Goods and Cattel 
of the dominant tenement y Upon Pl 
the ground of the ſervient , 
which is conſtituted frequent- P 
ty by a Charter , containing %" 
the clauſe of common paſturage ; i 
and ſometimes by a ons , 
Obligement , Ccloathed with 
poſſeſſion ; bur albeir it be inde- J; 
finite, yer itcan reach no fur- ,** 
ther than to the proportion of ./ 
Goads of the Dominant tenement, 
which they keep and fod- *'. 
der in Winter 5 which is done © 
by ſowming and Rowming, that 
is to ſay , the determining the | 
proportion of goods belonging tozach oF 
Dominant tenement , according 
z0 the ſeveral Rowms and rent |, 
thereof. £— 
Common Paſturage 11 our Law, 
oes 


' 
docs ordinarly comprehend 


Of Servitudes, 
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all the leſſer ſervitudes Z {uch as Tit. 9. 


rhe caſting of Fail! and Divots, 


preſumprtively onely ; for the 


one may be poſſeft without the 
,other ; "nor will tommon Pa- 
ſturage interr a ſervitude of caſt- 
ing of fail and .divots if 
he who - poſſeſſed the Com- 


mon Paſturage was interrupted 


as to the caſting of fail and 
divot. 

Mills , are inter Repalia 
and require therefore a ſpocial 
Seaſin z the Symbols whereof 
are elap and happer ; but it the 
mill be in a Barrony tranſit com 
muniverſitate. | 


, Milt , are ordinarly diſ- 
pond with multers andSequels; 


the Mzltars are a quantitic of 
*orn, payable to the. Heritor of 


H 2 the 


—_— — 


Of Servitudes. 


, the mill for grinding. The { 
Tit. 9. Kyaveſhip , Lok,, and Bannock,, . | 


are a {mall quancitie payable - c 
to. the ſervants for their paines. :,; 
Theſe quantities , that are, } 
paycd by thoſe thar are zhirled, ,. x 
are called , Inſucken multurs, !| 
and thoſe: quanities , that are qa 
paycd by: ſuch as come volun- -: 
tarly, arc called ontſucken mul- , a 
FHUYS. 7? 
Thirlages , arc conſtitute by 3 y 
write, or by preſcription. { 
| {tl 
'The waves of conſtituting 4 t] 
thirlage by write, arc theſe 5 It 


Firſt, When a Mafter thirkes F tt 
his own Tennents, to his Own. 2, 
Mill; in which caſe ordinar-'þ jr 
ly he deminiſhes: the rent of) x} 
his land, in contemplation of what)y 
they are ro pay to the w_ gi 

or Y 


- Of Servitudes. 
> for grinding their Corns,which 
» :he'docs by an. a& of his own 
C 5Coprts fi OL 
"i, Secundo 5 When an' Heritor 
ſells his lands, to be holden of 
© . himſelf, and zhirles his Vaſſal 
to his: Mill ; in which caſc 
, { he ſells ſo. much the cheaper, 
© 4and fothe multures are jul. 
- 4 Tertio, When rhe Heritor of 
-£Q Mill, difpons bis Mill, with the 

, multyre of his own Lands; in 
7 3 which caſe the multares are al- 

ſo juſt;becauſe he gers fo much 

! the more for his mill ; and fo 
$ 4 this ſervitude-1s not ſo 'vdiow as 

{1t 1s believed to bc. 

8 Duarto , It a man diſpones 
9 the-'mill of a Barrony, cum mel- 
N , tris, Or cum aſtrictis multeris ; 
in cither of theſe caſes, he 
My thereby aftrifs his whole Bar- 
8729'3 though not formerly a- 
_m—— but if _he diſpone. the 
+ H 3 Mill 
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Of Servitudes, 


ris ſolitis & conſuetis 5 hei 
thereby underſtood to havyt 
thirled onely what was former, 
thirled. TOP 
It the 2hirlage bears omni, 
grana creſcentia , all the Con 
growing upon the Land. wil 
be zhirled, with” deduGion onel) + 
of ſeed, and Horſe corn, and tht 
ferme z except it be carryed to n 
ar.other MII, tor it is preſum, f 
ec ferms mult be fold, - ' 1 
1 


Daino, When invefa & i] j- 
lata are thirled, all Corns whict) p; 
thole Fire and Water withit%, c 
the aſtrition, muſt pay multuris N 
though they come not:to the# tl 
Mill; but being made in Mal: . » 
are thercafter carryed abroad” fi 
out of the thirle. tl 

The way of conſtituting: p 
thirlage by preſcription, -1s imme-\, p, 


mora. ©. 


7 wm A, — 6 _ 
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moral , or 49, years poſicihons 


Vt asa Decrect , rhough in ab- ' 
4 {ence ; and cycn when the Mz- 

fter isnor called ; and any Act 
i Of 4 Barron corrrt, though made 
m oncly by a Builie, without a 
il ſpecial warrand trom the Heri- 
+ tor; and though the coming 
1 toa Mill, paſt all memerie , ds 
to not aftrict the Comers for the 
w, future; It being a general rule 
' *1n all ſervitudes 9s Chart, ex Qu#: 

ftmt mere facultatis non preſcribun= 
l,tur; yt in mills of the Kings 
a 5 property, immemorial poſſeſſion I 
1: conſtitutes a zhirlzge ; and it 
re Men likewiſe pay dry multures, 
1 that isto ſay, ſuch a quantity, 
ht... whether they come togrind or not, 
for 49 years ; they w:ll he 

thereby aftriged ; for it is not 
2 preſumable they would have 
e-4) payed dry mzltzzre, for ſo long 
al H 4 a 


by vertue of fome tile; {nc Tir. g, 
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Of Servitudes, 
a time except they had been 


It the quantity to be payed, 
be not determined in JYrie, 
it is regulated by the uſe of 
Payment for 409. years, 

thoſe who are thirled , arc 
alſo obliged to maintain the 
mill in its dammes, water-gangs, 
and to bring home its Mz- 


tones. 


It fach as are thirled, bring 
not tneir Corns , they are per+ |} 
{ued by an a&ion called, abſtras 
ded multures. 

There are two Rules to be 
obſcrycd in all ſervitudes. 

Primo, Res ſua nemina ſervit, 
no man can have a ſervitude 
on what is his own ; and 
therefore if the Land on 
which we have a ſervitude be- ' 
come ours, the ſervitude 1s ex- 
tinguiſhed, | 


—— 
Gr” 
hr 2 8 


Secundo, .. 


1 Fation. 


Of Servitudes. 
Secundo , When we have a 


ſervitude on ws other land , 
this ſervitude -afte8 every foot 
- of that land , »naqueque gleba 
ſervit ; but this 1s to be taken 
- civiliter, & non judaice.; {0 that 
ir muſt be ' reaſonably uſed ; 
"And thus , if we Fez out ſome 


* Acres, with priviledpe- to the 


-Femer to icalt Faill and Divot 
upon. our Moor , for main- 
taining his houſes ; rhough in 


; ſtrict Law, every parc of the 
' Mooris/aftefted with the ſer- 


vitade'; yer the Lords: will al- 
low any:man to Tile and Sow 


- his own Moor, leaving ſuch a 
' proportion , as. may maintain 


theſe houſes. 


_ niMixt Servimudes are ' partly 
> geal',.andpartly. perſonal ; and 
” by the Civil Law are divided 


im ſu. frut:', uſe, and habi- 
Hs Uſus 
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Tit. 9. 


Of Servitudes. 
Uſus-frufius is called liferent in 


Our Law; which is a right to! 


ſe. and. diſpoſe upon any thin 
during life,the ſubjtance there 
being preſcrved. £ 


Uſe and habitation were re-- 


{tricted to the naked »ſe of the 
—_— whereby his power 
of difpoſing and making profit of 
the thing liferented was reſtrain- 
ed; and are not inuſe with us, 


Liferents ate - cither conſti- '; 


tute by pation; or by Law; 


liferents by paFtion are either. by | 
reſervation ; as when ar: Frar | 


denuds himſelf ofthe Fiein fav- 


ours Of another, reſerving his 3; 


own liferent ; or by a:new 


conſtitution; as: when, the Fire ©. 


F_. 
- 
þ 


diſpons his -larids roanother, |: 


during all the dayes of his litez 7 
the firſt needs no, infeftment ; |; 


byt the ſecohd does; elſe it is 
| not 


{ 
| 


Of Servitudegs. 


ht. 
[2 
2 


11% 


Hs”. 
not valid againſt ſingular Suc- p,,, , 


to'* ceſſors ; but the liferenter bc- Tir, 9. 


ng ing znfeft , tranſmits his right 
of to any by RR without 
 infeftment ;, for bcing a ſervi- 
-e-:. tude and perſonal right , it 1Ct- 
1e © ther nceds , nor can admit of 
er | a ſubaltern infeftment. 
of 
fl- + A Liferenteralſo by reſerva- 
$, | tion, may enter the heirs of Vaſ- 
- ſals Cthough he cannot receive 
| 4 ſmpulay 5 rcceſſors p it he was 
- ” bimſelf infeft ; but another 
y |. liferenter Cannot; and cven a 
r + liferenter by reſervation Cannot. 
- 2 enter thoſe Vaſſals , it he was 
s £ not once infeft; becauſe he 


£ 
3+ 


7 cannot tranſmit a right which 


[4 


» © hc hasnot. | 

, } When moe perſons. are 

Y joyntly infeft , they are cal- 

led commnd Fiars ; but though 
awifebe a conjundG Fiar ; yer 

A . her 


- 


I 
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2{.C.2 
Par. 3. 
At 10. 


- 


Of Servitades. 5 
her Fie laſtsbut during her life 3 
and during her life, ſhe may 
enter Vaſfals , and has right 
alſo to all the caſualites, as 
other Fars. 

T iferents by Law , are the | 
Terce, and the courtiſie. D 

The Terce isa. liferent of the # 
third of all the tenements,wherein | 
the hwband dyed infeft, pro- |: 
vided be lawtoa wife , who © 
is not cxcluded by expreff pa- ': 
&ion;z Or 1s not provided to as * 
much as will be equivalent to the \; 
Terce X ; which Terce is con- j 
ſtituted by an inqueſt, who | 
upon a brief out the Chancellary, 
direfed to the Sberriff, or other 
judge ordinary, doe 1erye her to i 
a Teree ; upon which ſervice , 7 
the judge to whom the brief Þ 
was dirccted without retoxring 
it, divids the land betwixt 
Qhe heir; and Relif , and cx- 
preſlesy" 


Of Servitudes. 


her to her Terce ; the marches 
being kenned by the inſtrument 5 
and though the ſervice gives 
her right to the meals and du- 
ties; yer ſhe cannot remoye 
zennents, till ſhe be kenned, as 
ſaid is, the kenning being equi- 
valent here to the ſeaſm in 
lifrents. 


This Brive contains two 
points; firſt, that the bear- 
er , was Lawful Wife, to 
the defun& and ſecunds ; thar 
he dyed infeft in ſuch tenements, 
but if rhe Reli# was holden 
and reput lawful Wife, in 


18T 


preſſes the marches in an inſtru- Part 2; 
ment, and this is called to kenne Tit. 6, 


—_ 


her Husbands life; no exception #K.7.4: 


in the contrary will ſtop the Par. 6- 
Act 77» 


ſervice 2. 

There 15no Terce in Burgage 
Lands, Feu duties, or other 
caſ; ada- 


182 Of Servitudes, 
Pare» Caſnalities , NOr in reverſiont 5 
Tit. 9. tacks, nor Patronages, 


The Courtifie, 1s a liferent, 
cranted by Law, to him who 
married an Heritrix, of all her 
Heritage, and of that only ; Ir 
needs neither ſeaſm, nor other 
folemnity tO Its conſtitution ; but 
Is ipſo jure,.continucd ro him; if ;: 
there were Children procreated | 
of the Marriage, who were y 
heard to cry ; though the Mar- ': 
riage diſolve within year and day. 


= 
4 1 Fl 


All theſe. Liferenters arc ob- | 
liged to find caution to pre- * 
ſerve the thing /iferented, and 
to leave it in as good condition 
as they found it, which is cal- 
led cautio # u-fruquaria z and 

they are alſo bound to 4l- 

*R. 1.4 ment the appearand Heir it he 


par. 3- have not Alinndj, to Aliement 
At 25. himſcif *, _— 


WE RIrTroAy f 


Of Teynds. 
If Liferenters ſurvive Martin- , 
. . art 2 
meſs; or it they die upon Mar- Tj. io. 
tinmeſs day,in the afternoonztheir —© 
Executors will bave right to the 
whole years rent , whether it 
be Land rent, or the rent of 4a 
mill , albeit the Conventional 
' termes "were after Martinmeſs ; 
{But if :Liferenters labour. the 
Lands themſelves ; their Exe- 
- cxtors will have right to the 
* whole rent thereof, albeit they 
| dic before Martinmeſs. 
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f 1: Tale No. 4 

Of .TEYNDS. 

yg Fynde* being a burden Wh: 
'Y -' . affeting Lands, fall in Tents! 
: to. be conſidered in | 
this place. 


l Teynds arc deſigned to be. 


that 
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 gaine and profitergthata 


Of Teynds.. | 
thar ſpecial and liquid proportion, , 
or gots of our Goods, and « 
Rents lawfully acquired that 
is due to GOD, tor main- ' 
taining His Service. WP 
Ic ſeems Oxzr Law | has fol-. 
lowed the opinionof thoſe Dzi+. 
vines, who think, that ſome} 
proportion of our Goods is dic} 
by Divine right; for we lay," 
that Teynds are the Spirituality of þ 
the Churches revenue. Buc that | 
the proportion is not.. Fwris Di- | 
vini; for we alter the proporti- !! 
on by ſpecial laws and cuſtoms; |: 
though for. 'diſtin&tions ſake | 
we call this proportionthe Tenth. | 
By the Canon Law, they are © 
divided into perſonal teynds , 
which ariſe out. of the. þ 
arhhas 


pon to. 1 23: SAY; 


by his. Traze ; *Predial teynds 
which aryſe from the Na- | 
tural Produ& of rhe- Land 


that © 


Of Teynds. 


= that men poſſes. And mixt,, 
an Teynds which arite from the Tt: 10 


that profites , that men by their 
all Perſonal induftrie make out of 
c 1; their Lands. = 
OL! They are likewiſe divided 
D ** into Parſonage teynds , which 
MNC?re due to the Parſon ; and 
ris | Viccarage teynds, which are due 
3 -I0 the Viccars ; And regularly 
4 9 all tends are due to the Incum- 
—_ q "bent 5 who ſerves the Crre z ſo 
Di _ it the Incumbent be a Parſon, 
t- Zhe has a right to the Parſonage 
ke 3 Eteynds ; and it he bea Yiccar, 
© he has right to the Viccarage 
* Ezepnds. 
1c? Thetemds of Corn, are cal- 
led Parſonage teynds, or decime 
aj garbales; and the fifth boll of 
2s . . . 
F rhe free rent 1$ {til teynd with 
n p us; And all Land muſt pay 
- # zemd; except they be ſuch as 


haye been Fered out of old by 
Church 
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Church m:n , be fore the Lateran | 


Tir. 16. Council, by which they were: 


prohibited to alienat the teynds, 
and who had right both to 
Rock, and zeynd, and where the 
tends were neycr known to 
have been ſeparated from the 

flock, | 
Some Monks likewiſe gor 
particular exempizons from pay- || 
ing teynds , for thele Lands 
which they themlelves did 
bring in, and cultivate; and 
with us the priviledges grant- 


WIry 


ed to Temple lands , which be- | 
longed of old to the Knights of 4 
St. John, a Religious Order; and E 
to the Monks of the Ciſterian Or- | 
der , are continued to thoſe | 
who have right tothcir Lands, i 
with that Exemption : Manſes, | 
and Gleibs , are likewiſe free | 
from payment of teynds. | 

Viccarage teynds g Arc _ 5 
the ) 


zn | 


- 


* 
F 
T 


Ce 


f, 
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Of Teyrds. | 
ee ſmall tends with us $5 be- 
cauſe they are payable out of 


Inconliderable things, ſuch as 


I ambs. Wool, Cheeſe, Eggs, &. 


and they are {aid to be local ; 


becauſe they are payed accor- 
ding to the cuſftome of the 


| places fothar in the ſame Pa- 


riſhes , ſome Heritors , will be 
lyable for Viccarage teynds of 


different kinds , for thongh 


no man can prefcrive a liberty 

om payment of Parſonage 
Feynds, ſince the Lateran Council; 
yCcr, as 49. years poſſeſſion SA fuf- 
ficient right to a Miniſter, for 
Viccarage teynds ;, and as it docs 
determine the ®wota , as well 
as the ſpecies of Viccarage teynds, 
ſo by 49, years Freedom , the 
Heriour is ſecure in all time 
coming , from payment of 
Viccarage teynds. 


When Popery was thppretl, 
a 
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188 OF Teynds. ; 
Pares, All the Lands belonging to 
Tit. 1o. Monks, and others , were an- 
—— aexed to the Crown, 1N anno 
| 3-1-6. 1587#but the teynds belonging 
A 26. to them were not. annexed ; 
I: . 
L. if theſe being acknowledged by | 
Our Law , to be the Patrimony |. 
| of the Church ; and they are; 
W4 therefore called,the Spirituality | 
of the Benefices. 4 
The Monaftries of old, hav- | 
ing gotten ſeveral pariſh 
Churches. morrified to them x 
whereby they had right ro 
their Parſonages teynds ; {uch as|l 
£ot thoſe Monaftries diſponed to 
them , erefed in their Fa. 
vours, became thereby to | 
haye right ro other mens teynds; a 
and great emulation as well as 
prejudice ariſing from mens 6 
not having right to lead their # 
ewn teynds. | 


King * 


Of Teynds. IS9 


to p King Charles the firft, did par: 2. 
an- therefore preyaile with all the Tir. 10, 


no the faids Titulars of ereGion, 
ng to {ſubmit what ſhould be 
4; payed them, asthe price of 
by| the ſaids temds ; and His 
ny |, Majeſtie did determine, that the 
re iy rate of all teyn4s, ſhould be the 

ity © fifth part of the conitant rent 3 
” where the Stock and Teynd 
| were accuſtomed tO be {er joynt- 
ly ; burthe fourth part onely 
a | where the teynds were uſually 

roſf ſet ſeparate from the 
z Stock ; A fifth part being 
to | Deduced by the King in that 
ai caſe; becauſe ordinarly Church- 

oO if men uſed to draw too great a 

; Z proportion; and this deduGion ;X-C-3 
% 1s therefore called the Kings ga... 
A S At i7. 
15 {3 eaſe ; asalſo, that the fſaids and 19. 
1 F zeynds being valued, ſhould be K.Ch, 2 
{ bought at nine years purchoſe *. _ a 
For Efteftuating this determi- yg 
nation, 


190 Of Teynds. 
” nation , the: Parliament 1633+ 
art 2. - | S. 

Tit. 10, appointed fome of their own 
| number , to valze the faids 
zteynds , and after a proceſs for 
2aluation is raiſed, before theſe 7 
Committioners, in which the. | 
Titular his Tackgman, and the 
| Miniſter, are tobe cited , the 
2 Heritor in rae mean time gets. | 
T4 the leading of his own zeynds. - | 
| The probation is oſttimcs 
70 allowed. to both parties in this 
X court ; and where one party 
is preferred, it is called ; the 
prerogative of. probation ; and 1s 
f much - contended for ; and is 
; thus regulated , viz. either 
the zeynds are drawn ipſa corpara, 

W. 1 by the Titxlar , or Tacksman ; 
\*K and then they bave the ſole 
: probation allowed them , to 
p prove what the tends were 
- worth. ( They proving that 
they led ſeven years of 15. be- 
fore 
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; U eyaas. 
{fore 1628; ) orelſe they have 
* Rental bolls payed them ; & 
"eo caſu , they have the ſole 
probation likewayes, they proy- 
4ing 20. years poſſeſion of uplitt- 
{ng Rental bolls , condeſccnd- 
ing upon quantitie and qualities 
Or Tertio , the Heritors have 
Tacks of their own tepnds , 
for paymecnt of Silver datze ; 
and then there is joynt prabation 
allowed both to Heritor, and 
Titular. 


| FEcclefiaftich, Perſons, ſuch as 
# Biſhops, Parſons, &c. Sub- 
 mitred only what they were 
{ not in poſſeſſion of;and therefore, 
|there can be no valuaticn Iced of 
any teynds,Parſonage,orViccarage 
which they. were a&wally iy poſe 
! ſeſion of 3 but Ey a Tetter from 
| His Majſtie thereafter in amo 
| 1634;]t 1s declarcd.that;if there 
| teynds 
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Of Teynds. 
fteynds be ſet to Tacksman, they 


Tit. 10. 924y be walued during the tack : 
— whereas the teynds they were in 


holden of Collegiat Kirks may be 
valued ; and ſo may be bought 
and fold. _- by 
The Burrows arc onely 27 
decerned to {ell the Smuperplus 
of the teynds they had right to, 
over and above what was dues. 
for the intertainment of cheans 
Minifters , Oolledges , Schools 11 
and Hoſpitals. 


- 

4 

poſſeſſion of cannot 5 though teyna: f 
a 


 Afﬀer the zeynds are valued$#0 
and the Titular decerned to (ell; Far 
or if the Titzlar be willing tc 
{ell - without a deecreet ; T : 
Heritor is infeft ; and ſeaſed by 
the Titular, who in the difpelP9 
ſition , or Charter reſerves togH 
himſelf relief of the Kings any = 
nuitie , and of all _____ an 
| ail 


f Of Teynds, 
{laid or to be laid upon tends, , 
'; and warrands only from his 
mn Own, and his. Predeceſſors. fats 
{; and deeds ; and on the other 
be hand the Heritor who has got 
bt, @ Decreet of valuation and 
 not-of vendition 3 is obliged to 
| anfeft the Titvlay ; for ſecuritie of 
he valued bolls, | | 
| : By the. foreſaid. Decreet 
ir Arbitral * the ſeveral Pariſh 
| Kirkg were to be provided;and 

zthcrefore the Titzlar might 

4 Allocat, any One Heritors teynds, 
1,gor proviſion. of the Miſter ; 
1;Zand ſo he was excluded from 
cone priviledge of buying, where- 
16s, 1t had been much bettcr, 
jachat the $zipend had been pro- 
-gportionably laid upon all the 


aw 


o$Heritors, Ee 
1s Teynds arcnor debjita fund: ; 
eqns lo ſingular Succeſſors are 


nOr 


0] 
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Of Teynds. | 
not Iyable in them ; but . yet 
. the Miniſter has ſo fara tacit 7 
hypothique, that he may ' exa& I 
his modified ftipend fromi any 4 
of the Hetitors ; as far as hu # 
teynds will extend , reſcrving E 
relief to that diſtreſſed Heritor ; » 
and if the Heritor {ell his Cropyzo 
the Merchant , who buyes the*b 
ſame will be Jyablez but ten; e: 
nents will not be lyable, ' it they} P 
Pay a joynt dutie payable to _ tl 
Mafter for Stock, and Teynd. a 


When the tack of zeyndj} 
expire; the Titulay needs no} 
uſe a warning againſt the tacks) 
man as1n lands ; but he rail 


oainſlt the Tackeman , whicifrc 
interrupts tacit relocation , foi FOL 
that and all the Subſequeny K; 
years, after which the — 
2075, are lyable roa po g 

ot 
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et The Parliament 1633. did p,,.. 
cit after the ſaid ſubmiſſions and Tit. To. 
& Decreet arbitral, grant to His © 
1y Majeſtie an Annuitie out of all 

11 #eynds ; Except thoſe payed to 

ns Biſhops , and other pions uſes; 

”: Viz, ten ſhilling out of every boll 

p4yof teynd-IWheat ; out of the 
heaboll of the beſt teynd-Beay , 


Fo 
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IL r 

k Of INHIBITIONS, #4 

hb : r 
4 nn ol A 
ut Roperty, and Real Rights, 
il with the burdens -atte- c 
Wl. | | Cting the ſame, being]! 
W explained: It is fit now'*t 
| i to treate of Legal Diligences,by 't 
© which theſe -rights may be} a 


evified, or the free »ſe and diſ-|. L 
poſal thereof Reſtrained ; which|} a 
diligences are chiefly three , | 

r 


5, 22ADg 


CY 


Inbibition, Compryſing, and Ad- 
jurdication. [| þ 
Inhibition , 1s a perſonal prohi- g 
tion , by letters under the Sig-F} r 
net, Ditcharging the partie In- 'F 
bibit to {ell , Dilapidate ,, or J t 
pat away any of his Lands, in? t 
prejudice of the debt due to the # 
Raiſer of the Inhibition ; the} þ 
ground and Warrand thercot ] k 
bY 


SET 


Me 


) Of Inhibitions. 


© 1s an Obligation , or Bond for þ,.. . 
doing and performing any Tir. 1: 


thing ; or a depending Proceſs ; 
And it theſe Inhibitioms be not 
raiſed upon Legal and Relevant 
s,, grounds , they may be redy- 
e- ced, 
go! Dbibitions reach onely Heri- 
W "rage. but not moveables ; though 
y [the ſtile thereof runes equally 
|: againſt both; but moveable 
ſ-|: bands may be reduced, in ſo far 
hz as they may be the Foundati- 
, | on of real diligences to afte&t He- 
£| ritage ; and they extend only 
Zo poſterior voluntary Rights 
i granted after Inbibition ; but 
7-|} not to Appryſings, Or Adjudica» 
- | tions , though led poſterior ro 
r* the Tnbibition, it the ground 
n 7 thereof was anterior 3 neither 
2 # do they extend ro poſterior dif- 
e || poſitions , and Tifeftments de- 
f : 
s! 


| pending _ prior obligements, 


; J cither 
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_ Eicher general or particular, | 
y2rt- for granting of theſe Rights; / 
—-— NOT tO Renozwerations of tempo- - © 
rary Rights; albcit poſterior to // 
the Inhibition , thele ne ne- t 
| \ ccfſar upon payment. : 
|} Bur by a late A& of Sede- 3 
ll * At of 74nt * , If the Creditor intimat\. 
| Sed.19. by way of Inſtrument, to the perſon * 
Feb.16. having the right of Reverſion, thas 
1659, the Wadſatter, or Anmualrenter,|/ 
ftands inhibit at bis inflance ; anal 
does produce in preſence of thi} 
Parties, and Notar, the Tahibiti-\ 
on duly Regiſtrated ; T he Lords| 
will not ſuſtaine Renomnciations, |}! 
or Grants of” Redemption 5 al-|\ \ 
#bough. upon true payment ; unlefil) ? 
there be a Declarator of Redemp-|| * 
F 
- 


EL LIEN 


| 
; 
] 
\ 
; 
J 


#i0n obtained, to which the Inhibi-\: 
ter muſt be cited. F 
The way of executing Inhi-|| | 
bitions 1s, that the ſame muſtÞ. - 
be by a Meſſenger againſt the}} ] 
perſon! 


4 


Of Inhibitions. 
erſon Tnbibit,perſonally,or at 
is dwelling place,andat the mer- 
po- - eat croſs of the bead Burgh of the 
to ſrire,Stwartry,OrRegalityswhere 
ze. the perſon inhibit dwells *, and 


ar, 
(So .# 


after crying of three ſeveral oyeſes, * 


J-- and publick reading of the 
az Letters 9 the whole Lerges are 
Gn. diſcharged to (purchaſe any 
24 Lands or Heritages, from the 
,1: perſon inhibit ; and the Meſſenger 
141) leaves or affixes a coppy of the 
| letters at the mercat croff ; all 
' which moſt be written in- 4 
| paper, and ſubſerived by the Mef- 
7, ſenger and by two witneſſes * ; 
Lf which rite, is called the execu- 
fl] 3ion of Inhibition ; and there, 
«| after rhe letters and (executions 
0 thereof muſt be Regiſtrated within 
'F 42 dayes, after tne execrtion 
| t 


tereof ; either in the general 


tk} Regiſter at Edinburgh, or inthe 
|| particular Regiſter of the TJuriſ- 
; I4 diction 


| o 
2g 

I 

4 


*K.C. 2 
Par. Tz 
A&t 26, 
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Part 2. diftion, where the þerſon inhibit 
Tit. 72, dwells ; or the major part of the 
Lands the *X , and itany of 
*K.].6. theſe Aits be onitted the Tubibi- © 
Far.7- tion is al , theſe being de ſoleni- 
A 119 
? tatibus inflruments, 


Title XIL' 
Of Comprifings and Adjudieas 


( 
H10NSe 1 
[ 
C 


HE Fie being thus || 
ſettled in the Vaſſal 
ir may be cither | 
taken from him, and evidted | 
for his debt, or his crimes ; the 1a 
firſt, is, by ppofing, ng, and ad- |1a 
judication , and the laſt, by t 
confiſcation and forefaulture. Us 
Appriſing proceeds by _—y 3 
charging the Debitor to com- | 
pear before a Meſſenger, (who | , 


, 3 Of Compriſngs and Adjndications 
it 1s by the Letters made ;/adge ; 


he and Sherrif in that part in Tic. 12 
of place of the Sherriff of the ſhire, << 
i- whole office properly it is * ) *K.1.6- 
i= and to hear the Lands ſpe- OS 
ified in the letters , appriſed **"* 


by an inqueſt of 15. ſworn Men, 

- and declared to belong to the 
: Creditor for payment of his debt ; 
but becauſe OurLaw thoughtir 
not juſt that a mansLand ſhould 

| be: taken from him whilſt 
- his movegables could pay his 
s | debt ; therefore, in the firſt 
| place, the Meſſenger who exc- 
r Acutes the Letters muſt declare, 
4 1 that he ſearched for moveables ; 
e land becauſc he could not find 
. [las many as would paythe debt ; 
7 therefore he denounced the lands 
'to be appriſed on the ground of 

o the Lands, and at the mercat croſs 
. Hof the Shire, Stewartry, Or Re- 
> Feality where the Lands Hye, 
| Il 5 and 
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Part 2. 


Tir. 12, and at the Croſs. 


and left coppiesbothon the grounds 
Ar the day appointed 


2N 
-=T 
3 


by $ 


the Letters, the Meflenger who is { 


made Sherriff in that part, ig: 


Fences. a Court, and the De- 


bitor being called, his lands | 
is offered to him for the money; || 
and it the money be not ready: ||g 
the Inqueſt finds that theDebiors [it 


lands ſhould belong to the Cre- 
ditor for his payment, and this 1s 
called  Decreet of Compriſing z 
and the moſt part of the in- 
queſt affixes their ſeals thereto ; 
upon which the Compryſer gets 


2a Charter paſt in Exchequer, | 
and 1s infeft by precepts out of the | 


Chancellory ; if the Lands hold 
of the King ; and though of 


old, land appryſed , was pro- | 
portioned ro the money 5 YCt | 


thereafter whatever land vias 
loupnt. to be apfryſed was 
AC- 


Eccordingly ppryſed ; though 
Farr exceeding the ſum in value, 
y :becauſe ſeven years was given 
is { which was thereafter proro- 
Tate tozen * ) for Redeeming 
*he Land by payment of the true 
um, and this 1s called a legal 
lreverſion 5 becauſe the Law 
: [gives .it to the Debitor;, and it 
-5 1t be not redeemed within that 
- [time, the land belongs to hin- 
ſelf for ever, but that tegal runs 
7; [not againſt minors;bccaulſe they 
want Judgement to know their 
hazsrd ; io that they may re- 
deem at any time before they 
be 25. years -compleat; but if 
the Compryſing expyre durin 
their minority;theCompryſer will 
thereafter have right to the 
' whole mails and duties, albcir 
exceeding his anmalrent ; But 
that part of the A@ is altercd 
by a poſterior ftatute , and the- 


: ap- 


i 


& wo 


” Toe &'5 S wen Du 


Df Compriſings and Adjutdicationss 


27J 


Part. 2. 
Tit. 322 


———; 


*K.C, 2. 
Tar. 9. 
Seſl, 1. 
A& 62 
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= appryſer is reftriffed to his annual- Þ 
art 2. ” OI. EEE ey b; 
Tir. 12. rent during the” minority of the © 
— Debitor *. + | : 
*K.C.2 It a minor ſucceed to a minor, ? 
Par. 7. whole lands- are appryſed, he Þ 


Seſl. 3. oo -. 
AQ 19, Þas rightto redeem, as if the 


Compryſing had been led againſt 
h rofelt Bos it a Major hvend | 
r0a Minor , after the: Legall 
1s expired, he hath onely | 
year and day to redeem ; and if | 
the ſeyen years be unexpired | 
1n the Minors tinie, the Major 
may redeem within theſe years 
that are not run © - And if the 
Rent of the Lands be not cor- 
reſpondent to 'the annualrent of 
the Money ; whoeyer has Right 
to the Reverſion , whether Ma- 
jor or Minor , -mult fatisfie the 
whole ſumsand annualrents reſt | 
_ Ing before he can * redeem; 
©5.1.6. But the Go riſer during the | 
Pas. 23. . $4 ; be 
At 6. Legal bBietiriced tothe anmal- | 
Kt | 


CES 


Cie ae Soba rene Her 5G; 


a 


e = 
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| principal ſum, bygone. annual-- 
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rent of the ſums due to him; þ,,. , 
and the ſuperplus of bis Intro- Tit. 12. 
miſſion will be imputed in pay- 
ment Of his principal ſum ; and 
if he be payed by Intromiſfion , 
within the. Legal of his whole 


rents,and expenſes,with the com- 
Poſition payed to the ſuperior,the 
compriſing expires, ipſo fatto *. 
hough the ſepiriouy be not as. 
regularly obliged to receive a | 
ſingular ſucceſſowr; yet leaſt by 
colluſion betwixt the debitor and. 
his ſ#periour , the true creditor 
ſhould be unpayed ; There- 
fore by a ſpecial 4& of Parlia- 
ment , the ſuperioue is forced 
to- receive a Compryſer upon 
payment of a full years Du- *x.1. 3; 
ty of the Land *, and he gers Par. s. 
no :more from all; though 337: 
many Compriſers charge him p;-,- 
to receive them ;. but. if the aas.. 
fupe.. 
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Pare > Superior pleaſes he may retain 


Tit 12, the Land to himſelf, he pay- 
ing the Debt. 


he firſt Compriſing, without 
ſeafin, carryes right toall Tacks, 
Reverfions', and other Rights, 
which require no Infeftment ; 
and all poſterior Compriſings need 
not ſeafin' ; becauſe they carry 
onely the Right of Reverſion ; 
but yet ordinarly ſecond Appri- 
fers do infeft themſelves, . be- 
cauſc rhe firſt may be nl, or 
become payed ; or the firſt 
Compriſer may lye- out from 
ſceking Meals andDmnties;or the 
ſecondCompriſer would remove 
Tennents , which none can 
purſue without being Infeft , 
but the Swperiour compriſing 
needs no Infeftment. 
Aﬀter denownciation of the 
Lands to be appriſed , the De- 
bitor can do no yoluntar deed 


by 
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# by Diſponing, or Reſigning; , _ 
* (C becauſe elſe he might fru- A 


{trate the dilgence ) except he 


4 was before denownciation ſpeci- 
| P obligedro diſpme or reſigne. 
n 


a 


_- 


a competition amongſt 
Appriſers , the firſt Infeftment, 


| or charge againſt the m—_ 

| 1salwayes preferred ; an 

| firſt Compriſee did diligence to 
be infeft , but was ſtopt by col- 

| Lofion, as it the Swperiour to gra- 

| tifie the ſecond Compriſer , 

| ſhould unjuſtly ſuſpend rhe 


if the 


firſt ; albeit the ſecond Appri- 


fer be firſt infeft, yer rhe firſt 


appriſer having done diligence 
by charging, rhe Superiozr will 
be preferred to the {econd 
appriſer firlt infeft. 

The Compriſer during the 
years of the legal 18 nor obliged 


'ro enter to the poſſeſſion, but 


if he once enter he mult be 
| COM- 
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_ comptable for the Meals and. ® 
Ti: 1+, Auties though he leave off | 
—— to poſſefl; but it the meaneſt : 
part of the ſum be unpayed after 

the. expyring of the Legal, the © 1 

F 

| 

1 


whole land compriſed -belongs | 1 
ro the Compriſer without con- 
ſideration of what he has | 
intrometted with; to . prevent | 
which the Debitor, or a Second, || 
Or any poſteriour Compriſer, who 
has com riſed the right of Re- 4 
verſion,does before the Legal ex- |T 
pire , require the Compriſer to | © 
compear at any day ,, or place, | f 
to receive his Money , info far |t. 
as he is not payed by his FV 
Intromiſſion-; and having con- | C 
figned the ſame accordingly at |t 
| | that day, he raiſes an AGion of þ Pp 
Y Compt and Reckoning before the | 
#1 Lords of Seffion z and it it- be © 
i found that he is payed by I1- a 
tromifſion , and the 'Money con-+ | 
One figned 
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* ſigned, The Lords decern the. com- oy _ 
* prifing to be payed , and extin , 
- not needs the Debitor get new 
- & feaſm ; for the former Right 
> © revives ſince the Fie was {till 
; 2 in his Perſon , upon condition, 
. || that he would pay the ſum 
; | within the Legal. 
{ In this Compt and Reckoning, 
| the compryſer will get allow- 
\ Þ ance of the ſherriff Fic ; which 
' | is the twenty penny of the ſum 
that was compryſed for , and 
| of the entrie payable to the 
| ſacperiour , though the appryſer 
| truely payed neither; bur he 
| will not get payment of a 
 Chamberlane Fie for taking up 
the rent 5 except he really 
' Epaycdir. 
| All apprifngs led ſince the firſt 
 Fof January, 1652. within year *K.C.2 
and day of the firſt efeFual com- —_ 
priſing by infeftment , or charge _ 
again 


00" EY EE » 
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Pair» Againſt the Swperiour, Come in | 
Tit. 12, þari paſu , as it they were all | 
contained in one apprifuig. Burt |: 

the poſterior apprifings within 
| * yearandaay; muſt pay their |] 
F proportion of the Expenſes of |! 
the Infeftment , and compoſition || 

given to the Szperiour by the || | 

firlt appriſer; ; | « 
Becauſe appearand Heirs did || | 
frequently acquire Rights | | 

to expired appriſnzs againſt | 

their Predeceſſours , by which | 
they Bruicked their Eftate ,| 
wichoat paying his Debt, ro 

the ruine of lawful Creditors ; 
Therefore, Our Law did very | 
juſtly ordain , all ſuch Appre | 
fings to be redeemed for the ſums | 
zrzely payed out by the appearand þ 
Heir ; which proceeds, albeit | 
the abpearand Heir acquire | 
theſe Rights in his Predeceſſowrs | 
lifetime, But it the expired | 


appriſ- ; 


5 ate] 
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1% appriſing was acquired gratis , p,, ..- 


9 


: by the appearand Heir the Tit. 12 


li 


t 1! ſame is onely redeemable by 
n'? the Creditors , for the ſums 


Mn 
Cc 


Ro OSV Uy Tron fs 
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et 
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X |: 


: 
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| eff ſums , and to make a 


o 


| way of compriſing was altered , 


| and iu place uhcicuf cheCreditor 
| now pets land adjudged to 


r '! contained in the appriſing ®. 
Becauſe the Parliament fare. 
thought it exhorbitant to take faid. 


the greateſt Eftates for the ſmal- 
Meſſenger Judge in affairs of 


fo Feet amportanee. 
herefore in anno 1672. this 


him by the Lords of the Seſſion, 


| proportionally to the ſums 
| due to him for obtaining in- 
| feftment, with a fifth part 


more; becauſe the Creditor 


| is oblige] to take land for bis 
' money 5 winch Adjudication 
| coming in place of Compriſings 


is pertected by Charter and Sea- 
fin, 


212 


Part 2. 


"K.C.2 onely within five years by Ma- |) 


F, 2+ 


Of Compriſings and Adjudications. p 
fin, as Comprifings; and the S- Þ 
Fit, 12, periowr is obliged to receive the | 


Adjudger*;bur it is redeemable 


Jors. 


' If the Debitor compear not | 
to concur for complearing the | 


Adjudgers right by giving him 
a progreſs ,&tranſumpts of the evi- 
dents, and ratifying the Decreet 
of Adjudication; then the whole 


lands may be adjudged, as they | 


were formerly appriſed ; it be- 
ing Uunicaſoualble Ow force A4 
Man to take proportional land 


for his money, and yet to be | 


unſecured eyen for that pro- 
portion ; and they arc redeemable 
within ten years; (theſe Adjudi. 
cations being now come in the 


place of Appriſings), and | 


have the ſame priviledges and 
reftritions which compriſmgs had 
by the A# of Parliament,made 
COn- 


ens ll fe eo wo RA nar rGNES; 


1 


— 
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an upon his compriſing or Adjudi- *K.C.2 
| cation ; he can ule no:further 727.2: 
' execution againſt the Debitor, A&ag. 
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' Law ; the firſt is , when the 


=y 


; which if it be liquid , and 
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concerning Debitor and Cred;- 
tor , in * Anno 1661. Bur if 
the Creditor attain poſleſſion 


except the Lands be evifed. 
There are other two kinds of 
Adjudications , allowed by Our 


| appearand Heir of the Debitor is 


charged to enter Heir ; and re. 
nounces to be Heir ; the Credi- 
tor having obtained a Decreer, 
cognitionis cauſ@',; tov: conſtitue 


| ring the Debt ,*- wherein the 
| appearand Heir 1s onely purſued 
| for Formality ; Bur the De- 
| creetcan have no effte&t Perſon- 


ally againſt hin; 'The Heredi- 


| tas jdcens will be adjudged tothe 
| Creditor; for payment of the 


Debt © due by the Defund , 


Ul- 


———_— EEE IF = 


Part 2. - 
Tit, 12, Purſuer in the ſame Proceſs 


proteſting for Adjudication 


cognitions cauſa. 


Theſe Adjudications are re-|| 
deemable within ſeven years, at}! 
the inſtance of Con-Creditors,| 
one after another , who have| 
likewiſe obtained Decrects of | 
Adjudication 5 And a Minor re-| 
nouncing to be Heir , may be| 


reponed, and allowed to redeem: 


© wpon payment ®. - | 
K.C.2' And if the Swperiour be| 


_ ; Charged to infeft the Adjudger, 


A&62, he will get a years rent for com- 
poſition, as 1n Compriſing®*. 

xx c.> Adjudications, Carry. Tight 

Par. 2 10 all which would have fallen 

Seſl., 1, to the Heir; as all Heritable 

AR, 18. Rights,and the whole bygone 

rents 
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inſtantly inſtrufted ; thef# - 


the ſame will be allowed! 
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1eff rexts and duties , ſince the de- yg _ 
ſs 3 frnds death may be adjudged; T;._ .; 
7 becauſe theſe belonged ro the — 
d 2 Heir. ; | | 

it) -:There is another kind of 

t, |] Adjudicygion competent by Or 

1 Law; that is for performing 

|| any obligement which conſiſts 

|; in fafo, and relates to particu- 

| lar difpoſitions 5 or obligements 

c| to infeft and after diligence uſed 

f | by Decreet , and Regiſtrated \ 
- þ borning againſt the diſponer, and | 
e| his Heir, for making the ſame "2 
| cffeftual : the Lords will 'f 
adjudge the Lands diſponed to ; 
> | the purſuer as a remedium ex- 


traordinarum there being no 

other remedy competent. | 
' This Adjudication extends 
-F no farther than to the thing 
| difponed ; and hath no reverſion; 
nor does it require charges to | 
enter Heir , Or renounciation; but | 
\ the 
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Par: #be Anthours right muſt bei in-| 
Tit. : I 3. ſtructed, b 


oo Oo$— 5 


. Confiſcation will be handled 
in the Title of Cryms , and Cri-|! 


minal Proceſſes. " 
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INSTITUTIONS ,, . 
of the LAWS of —_ 


SCO I LAND- 
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Parc Third. 


Title I. 
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F 


Rights 
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general. 
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« | Of Obligations , and Contrafs in 


» i Aving thus cleared Real 
Ve will now 


proceed to treate of Obli2.2- 
| Hons, and Perſon. 1 Rights, 

An Ovlig tgatiom, is deiined to O - 79- 
be that Leza | iye ; 
are bound to Pay 
| ny thing. 


a we t on 
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Part 3. 
"Tit. 2. 


OF Obligations and 


The chicf diviſion of Obliga- 


tions by the Civil Law , and 
Orrs , 18, that ſome are Natu- 
ral ; becaulc they ariſe from 
the princivlcs of right Reaſon, 
or Laws of Nature. Some Ci- 
zil, becaule they ariſe from 
poſitive Laws, cr Municipal Cu- 
ſtoms. 

Another conſiderable diviſion 
of Obl:gations 1s,that {ſome ariſc 
from ContraFs ; ſome from 
deeds, reſembling Contra@s ; 
{ome from malefices, and {ome 
from deeds which reſcmblc 
malefices, Ex contrafn, aut qua- 
ft contraftu; ex maleficio, aut 


' quaſi maleficin, tor we become 


cqually rycd and cbliged to 
Menzeither by contra@ng expreſly 
with them; or by doing {ome 
deedwhich induces an 9blization 
without ati expreſſe paCtzon ; 
or by commztting male- 
fices 


t 
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Contra@ts in general, 
fices againſt them. 


tered into by ſeveral perſons , 


inducing an obligation by its *Con- 
own Nature ; * and the obligati- 38. 


ons aryſing from Contracts , Are 
divided and diſtinguiſhed , 
according as they are pertcct- 
cd, cither by the ſole conſent of 
che ContraFers; or by the 7#n- 
tervention Or traditionot' things; 
or laſtly , by 1/ord or Write ; 
hence is that remarkable diriſi- 
on of Contratts in the Civil Law , 
Dai re, verbis, literis, aut concenſ:s 
perficiuntuy. 

The Conrafs which depend 
upon things, are theſe which. 
ariſe cither from borrowine ; 
(which comprehends indebite 
folutum, ) or from loan; or 
from depoſitation 5 or from im- 
prenoration ; and arc called mwu- 
tuum commodatum, depoſitiim © 
pranus. K 2 Bor- 


L . Part 3. 
A *Contraf 18an agreement en- Tix. ,, 


Part 3* 
; +" 
* Mu- 


* Comm. 
moda- 
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j'. ODIgAHONS, an: 


*X Borrowing, Or mAutu1tm, 1s that 
contract , whereby a Man get- 
ting any thing from another , 
is obliged to reſtore him not 
the ſame thing that was borrowed, 
but the equivalent z or as. muc9 
of the ſame quality in meaſure, 
n:umber , or weight ; as when 
onc borrowes a thouſand poimds, 
the Receiuer obliges himſelf to 
reitore; net. the lame..; but 
anothcr thouſand porinds ; and 
therefore the propertie of the 


thing borrowed, bcing transfcr- 


red from the Girer ro the Re- 
p ma Þ 0 
cciver » the Receiver runs thc 


z 


hazard of ' all the lofle that ' 
the thing Borrowed can {u-, 


ftain , atter it is, delivered - 
This contrafF is moit itrictly 
interpreted, ſo thas nothing 1s 


underliood bur what is clearly 


cxprelt. 
* L.o#n, or Commodatum , 1s 
| that 


'S 
$4 


Contracts itt general. 


"that Contra whereby a man 
gets the Doan of any-prrticu- 
lar thing Gratis , for ſome ſpe- 
cial uſe , and obliges him #0 
reſtore the fame thirig in ſpecicy 
and not the equivalent ; as 
when a man pets rhe+Loan of a 
 Hirſe , or Chach; atid' becauſe 
in this caſe, the propertie 1c- 
mains with the lcnder, therc- 
fore if the thing lent be loſt, 
or periſh. by chance, the lofle 
redounds to the lender; for the 
thing is ſtill his; but if the 
thing be lent mecrly for the 
advantage of the borrower, he 
IS Iyable to do moſt exact di- 
Iigence ; and therefore, it the 
thing periſh,or ſuft..in any prejx- 
dice for want of exact diligence 
| rhe borrorver muſt make up the 
| lame; but if the thins was 
| Jentfor both the borrower and 
| the lenders advantaze 9 ccn 

\. K 3 from. 


art 3, 
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Part 3, 


Preca. 
ria'n. 


Kit. 3: 
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Of Obligations and 


natural. equity , the borrower 18 
only obliged to do ſuch di- 
ligence,and to be fo carefull of 


the thing bor-owed as he would | 


have been of bis own. 

In this Contra@, the receiver is 0- 
bliged to reſtore the lame ſpe- 
cies 1N 2S good condition as he got 
it; and the Lender 1s obliged to 
pay the Receiver any confide- 
rabieexpenle , thar he neceſ- 


larly beſtowed upon the thing 


borrowed, tne Law not allowing 
inconfiderable expenſes 5 becaule, 
the- Borrower has the uſe of rhe 
thing, which ſhould compenſe 
theſe. 

Precarinm, is, when any thing is 
lent to be called back, at: the Len- 
ders pleaſures, wherein it differs 
from Commodatim which im- 
ports alwaycs a determinate time 
tor making uſe of the thing 
lent De- 


£v 
Bus 


trom the ſame principal of | 


ras 
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Cantracis in genzral, 
XDepoſitation, Is that Contra p 


which is entered into by one T7;;. ;, 


mans delivering any thing, into 


the cnſtodie of anoth:y 10 be kt p3ſica- 
grat;s for bis aſe ; and there- tion. 


tore, becauſe in this Contra, 
the propertte remains with him, 
who did depoſitate the thins, It 
it be loſt, ir 1s loſt ro him; 
and ſince depofitetions are made 
for the behoove of him who 
does depoſitate ; "T herefore,the 
Depoſitary ( tor {o we call him, 
in whoſe hand the thing is 
Depoſitated ) is only lyable it 
the thing Depoſitate, vas loſt by 
the depoſitars aole, Or groſs 
fault ; nam detofitarins tanium 
preftat dolum, & latam culpan ; 
yet Tinns-keeprs , Stablers, 
and Maſters of Ships, are lyabic 
tro molt cxatt diligence , in 
preſerving the goods of Travellers 
and Paſſengers, which they 

| k 4 bring 


4 


Part 3. 
Sit. 8, 


— 


Of Obligations and 
bring into their Houſes, and 
Ships, and to repair and 
mocks up all the- loſs they 
may l1uſtain, while they are 
inthe Ins, or Ships, whether 
the prejudice come by the 
Servants or Mariners,or byStran. 
gers , which ſpecial kind of de- 
Þofitation, 1s introduced by equity, 
contrare tothe Common Rules of 
Depoſitation, and which wc have 
immediately from the Civil Law, 
and ediftum pretoris, Intituled, 
Naiite caupones Stabularii , 8cC, 

As in this Cantra# , the 
Depoſitar is lyable to reſtore 
the ſame thing that 1s Depoſi- 
tate, and not the equivalent ; 
{o the Depoſitor is ebliged to pay 
the Depofitar whar he beſtowed 
upon it, whillt it did lye bc- 
fide him, for gencrally a 
Gratuitoiis Office , ought tO 
frejudge no man. 

Bur 


——— 


ms Of 


oo Xt 


oe Fog, og, A _rw*J> 


£; 
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Contrafts in general, 
Burt he cannot crave Com- 


fenſation y__ any debt duc to Ti; 
1 


him by :the 7 
18:fnanlat inthis Contratt, 


- + \Phdpe , " is'the'\ Contrad , Pledge. 
whereby one man gives: to alt- : 


other : atiy thing. for the Re- 
ceivers Security "for what he 
owes bim ,* to © be” vedelivered 
apon paymett 4 and therefore, 
-becawe the3hits it: ſelf mn ſpecie, 
1s tobe. refelivered ; It it periſh 
during the thnpienoration, by rhe 


| grofi-fanlt Or fraud of him who 


receiyes the pledge , It periſhes 
tO the Inpignorator ; and be- 
cauſc 'Trpignorations are madc 
for the advantage both of the 
giver and” recerver , C the one 
being-concerned to get money, 
or {ome ſuch 'thins upon t 
pledge, and the other to get a 
pledge” for ſrcurity of his money ;, ) 
therctore he who receives the 
K Y - pledge 
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e Deſpoſitar , which 


220 Of Obligations and 
Part z, Pledge, is lyable todo {uch di1i- 


Y 

Tit. 1, Fence for | preſerving. thereof as 4 l 
ET prudent men: ule todo intheir _ C 
own Affairs 4 ' butzhe\ is not i} © 

lyable for:, .culpþa , levifſma | ? 


F 
£ 


the Contra& being. for the be-Þ 
hoove of both parties ; and þ 
he will have repetition from him; b 
for what he: profitably beſtowed | © 
upon.1t during the Impignoration. | 

Sometimes what. is Impigno- | 
rated is not delivered.arid-then þ 
the Pledge iscalled an Hypothe- |! 
que, and: the ' Law ſome-F © 


times makes ſuch tarit hypotbe- | * 

es without expreſi pattioh, as | * 
Choe it makes © the Gorn |" 
growing upon Jand, or the }/* 
goods brought into the Houic, | © 
that was ſet in Tack, to be NF", 
lyable to the Heritor for, pay- || ©; 
ment of his rent. - a” , 
If one man payes to another s 


morc than is de to him; of 
wia: 


f a 
5 [7 Law allowes to him Repetition = 

r [1 of what was znjuftly payed ; 

x] and this is called ( condiCio 

| indebitt s ) becaulc by AyiNg Condi. 
| to you, Toblige you really and Rio in- 
1þ, in effe, to repay what ſhall <iti 

# be found not to be dze; or 

1Þþ to have bcen payed more than 

, | was really dze; but ſince this 

. | obligation ariſes from the 

1 | payers rgnorance , therefore it - 


ontracts in general, 


f 


8 what is not dze at all , thc 


. | he knew that what he pajed 
_ þ was not dze, he will notger 


Repetition ; but what he payed 
will be lookt upon, as a 4+ 
7.2: 70n,but it mult be i2norantss 
fafi, for ignorantia juris avail- 
cth no man ; and ſince this 
repayment is only allowed by 
the principles of natural equity ; 
therctore it what was paycd 


was due in equity , though it 
was NOt due by poſitive Law, 
| | the 


22s 
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Obliga- 
tion by 
Write, 


Obligati-ns by WWrite or Word. 


the payer will not get Reperi- 
Tri: 2. £00. 


Title I I, 


Of Obligations by IFrite, or 
Word. 


Ome Olligations, require 
rite, to make them 
binding ; waereas othcrs 
require rite only by 

way of Probation, that 1s to 
fay , camot be proven without 
write , though they be valid, and 
binding without it. 

All Obligations for tranſmit- 
zing the reall right of lands, do 
ſo far require rite of rheir 
own mature ; that though the 
bargan be ſolemnly and clearly 
ended, by verbal tranſaftion ; 


yet 


Obligations by Write or Word. 


yer there is {till place to refile, |, 
- 6 . ar? 
or locus penetentte, till the write Tie. 


be figned. 

Though verbal promiſes doe 
by Ozr Law, bind the promiſer; 
yet becauſe the poſition and 
import of words may be ca{t- 
. miſtaken by the hearers ; 
therefore verbz! Obligations or 
promiſes can only be proven by 
Oath of partie, and nor by wit- 
neſſes, though the ſum be ne- 
yer ſo ſmal. - - 

Becauſe , Mens ſfbſcriptions 
may be cafily _—_— ; 
therefore by an expreſs Statute 
with Vs, no Obligation though 
in write for more than 199 
lib. is valid ; except it be 11gn- 
ed in preſence of two ſubſcriv- 


ing witneſſes, if the. partiecan 


ovrite-; or by two Notars, and . 


four witneſſes ; if the partie can- 
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Promie 


ſes. 
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Par. 15. 


not write *, except the write At 17; 


be 
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Part 3. 
Tit. 2. 


PAL. 3, 
Act 5. 


Rills of 
Ex- 


change, 


” . = 


Obligations by Write or Word. 
be holograph ; and that the 
writter and witneſſes be ſpecially 
defimned * ; and though the 


*K.C.2 ſubſcriving by two initial letters 


be ſuſtained, where it is prov- 
cd that the ſubſeriver was 1n 
uſe ſo to ſubſerive; yer the 
Granters mark 1s not {ufficient, 
cxcept the verity of the affix- 
ing that mark be referred vol 
the granters Oath. 

Such is the favory of commerce, 
and ſuch expedition it requ ircs, 
that upon its accorent , bills of 
Exchange arc ſuſtained; though 
they - be ' not-figned before wit-. 
aeſſes ; and delivery of goods, 
upon bargans arc {uſtained to 
be prov'd by witneſſes ; though 
there be no..writes and {uch 
is the favor of contradts of Mar-: 
riage ; eſpecially where. they 
arc become Nottour by the ſub- 
ſequent Marriage, that they arc 
{uſtained 


Obligations by Write or Word. 
ſuſtained though there be no 


witneſſes. 

By Our Law, an Obligation 
in zyrete 1snot binding; except 
it efther.be delivered,or diſpenſe 
with the not delivery; by a. ſpe- 
cial clauſe therein ; nam traditi- 
one transferuntur rerum dominia z 
but tradition 1s not requiſite in 
mutual contrafts ;' and it the 
write bein his hand; in whotc 

favours 1t ' 1S made, It 1s þre- 
ſumed to have been delivered ; 
and cannot be taken from 


him: upon the-: pretence. of not- 


delivery ; , EXCept it be referred 
to his Oath that' it was never 
a delivered eyident by the 
Granter, 


y t le 


131 


Part 3. 


A u..3, 
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LEA Title I TI 


Of Obligations, and Coitrafs 
ariſing from Conſent, ' and 
Acceſſory Obligations, 


Hough: all Contratfs 
require tize* conſent: 
of the Comtratters ; yet 
there. are four, 772. 

Emption, Location, Society, and 

Mandat ; which arc ſaid in a 

more ſpecial way to ariſe from 

Conſent; becauſe rhele Contratts 

are pertefted by mecr conſent of 

Parties , without any further 

folemnity , or tradition ; and 

thus how ſoon to parties agree, 
concerning the price of any thing 
that is to be ſold, that Contra@ 
1s by meer conſent ſo far per- 
tetcd, that he bath rhe ſeller 

| pre- 


Of Obligations and Contras.&cC, 


preciſly obliged to deliver rhe p,, 
thing bought and perſc& the Tj: : 
ale ; albcit the domininm or 
property be not transferred, 
but remains with the Seller un- 
till delivery; and it the thing 
bought periſh without the Sellers 
fault, even before delivery , 
the loſſe is the buyers, in re- 
ſpe of the Perſonal obligement 
upon the Seltr, to deliver tt, 
and the bzyers right is eſtabliſhed 
eyen before tradition 5 and 
though earneſt, or arles be 
g1VEN AS a Symbole Or mark of 
#greement ; YeL the conſent with- 
out the earneft or arles ( as we 
call it  ) compleats the bargan 
and if the earneſt be in current 
money, it 15 to be imputed as a 
art of the price. 

g Fo this Contract of Emption _ 
and Vendition, their muſt be a 
price , confiſting in _— 

an 


t 3 


fie 


. 
—— 
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* Loca- 
tion, 


Of Obligations and Contras.&c, 
,, and down told money ; for il 


one thing be given for another 


—the Law calls that Contra, 


Permutation, Or excambion, and 
not Emption, and Vendition ; 
and this price muſt be certain 
and definite ; but. it the price 


be referred 


to another , the 


bargan will ſubſit ; except that 
third partie , to whom it was 
referred, either will not, or 
cannot determine the. price, 


Location and Conduttion, 1s 4 


Contra(} 


-, 


whereby a hyre is 


given , for the uſe and projite 


of any thing , or for the work 


of perſons 3 


It differeth from 


Emption and Vendition, chicfly 
it1 this, that the delignc of 
that Contra# is, to transfers the 
property ; but in Location the 
property remains. with thc 


Setter. 


This Contra&, being centred 


11:0 


its. F 


ws O% 


a ty os es YM), _—— 9 


dE Dan. 


AP 


"(| Of Oblegations and Contraits, RC. 


into by the mutual conſent, 
and for the adyantage of both 
parties; the condufor 1S only 


lyable, to uſe and adhibite 


a moderate 4ligence , for pre- 
{ervingthething ſer;that is ſuch 
diligence as prudent men, adhibite 
in cheir own affairs ; ſo that 
if the ſame periſh without 
his groſs and ſupine negligence z 
or fraud, he is not lyable ro 
make it up to the Locator. 

TL o:ation or ſctting of Lands 
for a certain hyre, (called the 
Tack-dutze, ) 1s frequent in 
Scotland;and it is to be obſcryed 
that it the Ground yield no in- 
creaſe , but is abſolutely barren, 
without the Fault of the Con- 
duGer ;-the hyre will not be 
duc.fince that was given for rhe 
profite and »ſe of the ground ; 
Bur it there be not an abſolute 
Sterility ; and thar the Land 
yeild 
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Tit, 3, 


Of Obligations » OC, 
vicld ſome profite , though ne-\ 
Tir. z, Verſolitde; the hyre will be 
due, if the profre but exceed ſlit | 
the expence of the 1:borrring, Ft « 
From this Contrad there a- Por 
rile 2xwo Aﬀions , the one Þ'% 
whereby the Conductor is o- BEE 
bliged ro pay the hyre agreed Jas 
unto; and to reſtore the thing Jo: 
ſet after the end of the Locati- $co! 
on, in as good condition as he Fer 
got it, The other -is an on 
Action whereby the Locator" is $54! 
bound to refound to the Con- [ir4 
ductor, the neceſſary expenſes 
imployed upon thething hyr- Þ-/ 
ed, during the Location. Vide |th« 
Supra, Part 2. Title G. ths 


Society, 18 a Contract, whereby | - 
Society ſeveral perſons obliege them- "a 
{elves to communicate lofie and va! 
gain ariſing from the things com- #1 
mon in the Society. © | 
; All 


Of Obligations, &c. 
All the Partners in the Socie- 


Lit be otherwile provided 3 and 
Jit either the ſhare of the gaine 
or lofſe be expreſled , the one 
regulates (ti1l the other 5; bur 
tecauie ſome Mens pains are of 
as great value , as other Mens 
mon2ytheretore it is lawful and 
con{iſtent with the nature of So- 
ciety to contratt ſo , as that 
lone may have the half of the 
am , and no Liſſe ; but re Con- 
tract vould be null, it it were 
provided , that one ſhould have 
all the gain and no loſſe , for 
there could be no compenſation , 
though the other were neyer 
fo skiltul. 

BY this Contract 5 all the 
Partuers are obliged to ad- 
vance for the affairs of the So- 
city , according to the ſhares 


they 


1 > +> Cat 3, 
{iy, do by the nature of this x;._ : 
' Contract ſhare equally; except ——= 


4 ; 
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Part 3. 
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Of Obligations, &C. 
they have in it. 

The Society 1s extingziſhed 
and the Perſons who entered 
therein looſed therefrom by the 
dcath of any of the Partners 3 
or by their becomins inſolvent ; 
except it be otherwaycs 
provided ; for this is a Per- 
fonal Contract , wherein Men 
reſpet the Humour and in- 
duſtric of one another ; and 
{o this Contra&t is diſolved, 


by the ſimple Renoznciation of 


any of the Partners; fo that 
cvery one has a Negative Vote, 
and it the Society be entered 
into, with this condition,that it 
ſporld not be diſſolved at the option 
of any of the partners ; the Law 
did reprobate ſuch Pafions ; and 


from the ſame principle likewiſe 


It Is, that partners in a Society, 
are not lyable for further dili- 
gence , then they uſed to a4- 
hibite 


_— 


\ 


Of Obligations, &cCc. 

hibite in tacir own affairs; for , _ ; 

having wolantarly chooſed one Tj. ;, 

another for partners ; it is pre- 

| ſumed they arc ſatisfied with 

[ one anothers diligence , the 
contract being entered into for 

| the behoove and profte of all 

the partners. - 

R Mandate , 1s that Contract 7 Min- 
whereby one employes another to © 
do, or manage any buſineſſ. 
gratuitouſly ; tor it he who 
1S employed get a reward , It 1s 
not properly a Mandate , but 
L ocatio operarim, Or a feeing of 
the perſon ſo employed ; bur 
yct if tae recezvey of the mandate 
has becn at any expenſe upon 
the account of the mandate, the 
employer muſt pay it. 

He who reccives the mandate 
is obliged to execute the ſame , 
according to the rules preſeriv- 
ed by the employer, and not to 
excced 
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_—- exceed rhe bounds of his 

Title 5, 122nJate ; And therefore if 

—— Titi imployed Seirs , to buy 
him, ſuch a particnlar piecc- 
of Land for 10999 lib. Titius 
is obliged to ratifie his bargan 
though he buy it for 9000 1b. 
becauſe ren comprehends nine; 
bur it he pay 12090 Ub. for it ; 
he isnot obliged to ratifie the 
bargan; becauſe h2 exceeds 
the bounds of his Commiſt- 


Ns - 
Mandates, expire cither by the 


revocation of the employer, 14 the 
thing or buſineſs in which he 
was employed be tire; Or by the 
death cither of the perſon em- 
ployed, or of the employer , or 
by the reaownciation of the 
perſon employed ; but in all 
thoic caſes ; it the thing wn- 
dertaken be not intire ; the per - 
fon eniployed may and muſt 
procecd 


"i Of Obligations, &c 241k 
& proceed to execute the mandates , 
8 * orwithſtanding of the Re. 75, 3; 
I wocation,' death , Or Renounciat 
"on. - | 
Mandatars are lyable for 
14 exact dzligence, & culpa leviſſima ; 
1 becauſe albeit the Mandate be 
1x only gratia Mandantis , yct the 
* zery natare of it implics diligence. 
* Mandates, arc cither expreſi 
ariſing ," from expreſi conſent , 
Or tacit, which are inferred by 
ſons and taciturnity ; as for 
I inſtance, if a perſon preſent ſuffcrs 
{F another to act in his affairs ; he 
q is underſtood ro give him 
thereby a tacit mandate. 

Secundo, Mandates are cither _. 
general for managing all affairs;OL 8 par. 
ſpecial fordoing ſome particular Mand. 
buſineſl, conform to the preciſe 
tenor of the commiffion; & albcit 

Y general mandates Contain a moſt 
( ample power of adminiftration; 
F L yet 


242 Of Obligations, &e. 
Part 3: Yetthey are not - extended tO 
Tit. 3, committing of Crimes : Or, X 
Secundo , to Donations ; al- 7 
beit where there is any pro- '' 
| bable cauſe, gratifications may 
be allowed ; which will be - 
regulate ſecundum arbitrinm boni + 
vari ; this being contractus bong F; 
fidei , which 1mplyes exube- 
rant truſt. ; 
Tertio , No General Mandate | 
will imply a power to alienate 
Immoveables.; or to {ubmir or 
tranſatt any lrigions buſmeſt. 
Drarto, If in the general 
Mandate ſome ſpeciall caſes are 
exprecſt , It will not be exten- 
. ded to caſes of _ impor- 
tance, than thoſe expreſt. | 
The oreat favorr of Com-* . 
merce , has introduced ano-jz 
ther kind of tacit Mandate; 
by which ' Exercitors of — 
and Prepoſiters are obli ot y 
TC 


E] 


'J3 
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the ContraQts of the Maſters of "Fg 


the ſhips , and of the —_ 


"Tit. 3. 


in relation to : the Ships and 


Voyage ; or tothe particular 


Negotiation wherein they arc 


truſted. 
Exercitor, is he to whom the 

profit'ot a Ship doth belong ; 

wherher he be the Owner , or 


hath onely freighted the ſhip ; EX*<i- 


the Maſter is the perſon intru- 7 


ſted-with the charge of the ſhip, 
who has power. to- oblige the 
Exercitor, by contraing for the 
reparation, and outrigging of ihe 
ſoip 5 and in matters rclating 


- to the Voyage. 


Inftitors , are intruſted with 
particular Negotiations at land , 


ſuch as keeping ot Shops, &c. 


and they oblige their Prepoſi- 
zors, In relation to the athir 
wherein they are intruſtcd , 
as Exercitors are in Maritim af- 


fairs, L 23 Neither 


Inflitor 


244 Of Obligations, 8cC. * 
Part z, Neither the Maſters of thips, | 
Tit 3. nor Inſtitors * need ſhow their * 
— Commiſſion, but their being in |: 
the Office is ſufficient to oblige 
the Exercitors, and Conſtituents . 
And if there be many Exercitors | 
the Maſters Contra obliges + 
- them all 7 ſolidem; albeit 
what was bortowed be not : 
employed for the uſe of the :; 
Ship; only it muſt be known | 
to the Lender , that the Ship |; 
ſtood in need of ſuch Repara- | 
tions; 'and the fads of the! 
Inftitors; will oblige their Con- * 
ftituents of whatſoever Sex or z | 
Age they be z and even} 
though 2 be Pupils, Minors, | 
or Woes who cannot validly ob-\ = 
lige rhemſelves ; for they® 
have themlelyes to blamey) 
who Intruſted ſuch Per- 
10NsS. | 
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As all thoſe Obligations and p 


” ſent, ſo others ariſe from 2acit 


conſent ; {uch as Homologation ; 


.'as for inſtance, though a man 


be not obliged by a bond 


for it, after he is Major ; the 


| Obligation is thereby homologat- 


ed or own'd.and becomes valid; 
not from the time of the 
Homologation , but trom * the 
date of the I/rite; and there- 
fore it is fit that {uch as deſign 
not to own,nrl!,or invalid deeds, 
ſhould abſtain from doing 
any thing, that may inferr an 
approbation of them;bur becauſe 


Homologateon , 18 aus animi , 


therefore it ſhould not bc 

proven by witn:ſes. 
Becaulc all Obligations, can- 
not be bound up under general 
bi and 


a . at. 9. 
© Contra&s ariſe from expreſi con- 5;, * - 


- 
o 5s 


—@ 


| granted in Minority ; yet it he, 
' paya partot it, or annealrent 


Homo: 
OBatU- 
ON. 
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ns and regular names of Contracts x 
ark 3. 

Tir. 3. Thercfore the Law allows ſome 
—— Obligations, to paſs under the 
9uaſi name of Daft Contractus ; be- 
conia- Cauſe they have the reſemb- 
aus. lance, and are of the nature of 
Contracts; and theſe are Ne- 


gotiorum Geſtio, whereby if any 


Neao- perſon manage your buſineſs 
town 4dvantagionſly tor you 5 you 
$..io. are lyable to him for his ex- 
penſe; rhough you gave him 
10 Mandate; leaſt ſuch as are 
abſcnt ſhould be prejurdged by 
the negligence of their Friends ; 
as the Manager is lyable to 
refound to the Perſon whoſe 


affairs he managed, any preju-- 


dice done to him l{ince, elſe 
any man might be invited 
officiouſly , to middle in an- 
other mans affairs to his diſ- 
advantage , but this is to be 
underſtood, fi in atiliter geſſerit; 
| other- 
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. i otherewile if he gcted profitably; ls 
 Zalbeir the event do not fſuc- Ti. 3. 
*ceed, he will get his expenſes. y 
The other quaf? contract#S, 
" . are Tworie, communion of 
: <__— ;. entering to. be Heir , 
.thc Obligation of repayment that 
Zariſes upon payment of what 
11snot due ; for if one be Ttor 
:toyou, he enters in a kind 
i of Contract with you , whereby 
f he is bound to adminiftrate 
'# ou affairs , and you arc 
| F und to pay him, his expenſes 
© but of all theſe I have treated 
7 elſewhere in their proper places, 
7 as I ſhall do ofmatſices, and 
Z and: what. reſembles them , 
 Z when Icometo treat of Crims 
_ © of which ,theſe may be pro- 
*« perly faid to be branches. 
| Having thus treated of 
| Principal Obligations ; the only 
Y Acceſſory . Obligation that I need 
. L 4. men- 


Tatory, 


Part 3. | | 
Tit. 3, by one man becomes ſurti* * 


S, 


OO O— 


Ners 
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ment1on 1s Cautionary; where 


for another 5 either to pay a 


Cautio- ſym, or pertorm a deed ; be- 


twixt which two, there is this 
difference, that theſe that are 
Cantioners for a ſum, ii they be 


: 
: 


* 


bound con} unually and feve- 1 


rally, with the principal debitor 5 7 
may be purſued without pur- #7 
ſuing the Principal:8 quoad the 8 


Creditor they are Principals; buc 


theſe who are Camtioners for j 


performing of deeds ; as cau- 


tioners | for Executors, and fon |} 
Curators, Of Factors, Or for 
Micſfengers, caumwr be pruſued [ 
till rhe principal be ditcuſſed, * 
tor 'they :being only obliged, | 
that their Principals ſhall ® 
compt, or be honeſt ; thercfore | 


they cannot be lyable untill 
the - Principals firſt be cited to 
compt in the one Caſe ; or to 
Nr =  anivcr 


gz JONC U * » 47 
O Þ] 


= 4 anſwer for their delinquencies ,, _. 
- 7 in the other; and they are 7;.. ;; 
# 2 onely lyable to make up what —— 
4" is wanting from their Princi- 

© pals after they are diſcuſt. 

1s Becauſe Cantioners for ſums 
Care lyable as principals; there- 

XC * fore their Obligation may {ub- 

-- fiſt; though the Obligation of 

'3 7 the Principal Partie be found 

= 2 ll, or reduced by any privi- 

e & ledge given to the Principal by 
c 
r 


i; Law ; as it a Man become 
cation for a Minor ;- or fora 
! woman who is married, Nas: 
* | fibi imputet, who became a 
- I Cantioner for {uch ; but if the 
3 obligation was abſoiutely null in 
I it {ſelf ; as it the Principal did 
# not ſign , then this obligation 
® becauſe it is but acceſſory , re- 
tains ſo much of its own. 1a- 
txre as to freethe Carntioner. 

- CantHoners , are to get relief 


> 9 from 


Wa dhwnld WE, Cy _- 


2J9 


Part 2. 
Tit. 3. 


Relief 
ot Cau: 


Uſ5 UDbligations, CC, \ 
from their Principals , not onely of : 
the principal ſums , and annual- * 
rents ; but of all dammage, and 
intereſt ; and whether the fame be 
provided by the bond or not ; and 
where there are many Co-Cau- 
tioners ; they are lyable in ſoli- 
dum, quoad the Creditor ; but 
it any of them pay the whole 
{um to the Creditor, though 
he get aflignation from him 
ro the whole ; yet he muſt + 
onely ſeek his relief from the | 
other Cantioners, with deduion 
of his own part; which proceeds; 
albeitthere be no clauſe of mutual | 
relief in the bond;and they muſt | 
communicate to their Co-ear- | 
tioners, what eaſe they get by | 
way of Tranſa&ion from the 
Creditor ; but it they get the |, 
faid caſe by-a meer Ratificats. | 
on , as by Donation, &c. then 
they are not bound to com+ 
| municate 


4 
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f © municate what eaſe they oct; p... _ 
!- © fora Creditor may juſtly gra- Tir. 3. 
a tifie one of his Cantioners as <” 
7 his Friend , or Relation, 

d without'being ohliged to. gra- 

£- tihe the reſt. - 

i= > To make Obluaiions effe&- 

ut val. it is neceſlar that the 

le :ſubje& matter thereof be ſuch 

as will admit of an obligation 
4For,. no man c:.z oblige him- 

ſt Yſelf , ro do what js either 

© zmpoſſible, unlawful, or diſhoneſt; 

#nor to tranſmit the property of 
Frhbings Sacred ; (theſe;not bei 

an comercio, ); and 2aJbeic when 


ut 'the Performance. of obligations bes 
- 'romes impreſiable , the Party 
dy i$s lyable for the Value , as 
he FDammage and Intereſt ; yet in 
he .theſe os Value is not due, 
th 


10r. will hz be lyable in a pe- 


en Sraky, in caſe. of not perfor- 
Il acer . | OE | 
te But. 
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Part 3. 


Of Obligations, 8c; | 
Bur yer a Man may oblige 


Tit.3. himſelf , to do ſomething not » 


Dora. 
tions, 


in his own power , as to caule - 
another diſpone Lande; and 1 | 
he fail, he will be lyable pro 

Aamno & inter eſſe. ; or for the þ: 
penalty, _f 


Amongſt Obligations, Dona- |: 
tion is alſo reckoned , which 7 
1s an obligation' proceeding |} 
from a Lwcrative cauſe Or tithe ; { 
For he who voluntarty,and gra- } 
tnitouſly promiſes to give any | 
thing, is . thereby obliged | 
to deliver 'the ſame ; and this ® 
Poluntar giving, is called, a Do- |} 
nation , which 1s in Law defin- | 
ed to. be 4 meer Liberality pro- 
eceding from no previons eompul- | 
fon. | EA | Fa 

Ir may be perfecred ceitherby | 
rite , or: withour it .; but if 
without J/rite, it muſt beſF 
provcali 
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Of Obligations, 8&C. 
proven by Oath. - 


.  », art 3, 

Donations, are cither Simple, Ti, ;, 
Remmneratory, Or Mortis cauſs, 
that is to ſay » Donations made 
in contemplovion of Death. 

A Remuneratory Donation , "IP 

2 ns.” emu 

called Aris, Is when 2 ,cao. 
Man beftowes any thing not gra- ry Do- 
fritouſly , but to requite and re- nationg 
pay ſome good deed done, or to be 
done to' bim ; and lo is: not 
purely a Donation. 

A Donation in contemplation yy, .7 
of Death, 1s 8 when the Gzver ttons in 
defigns rather the Perſon to whom Con- » 
he gifts to have what # gifted, _—— 

ton of 
than any other ; but wiſhes him- 1,1 
ſelf to have it, rather than him to 
whom he gifts it: And there- 
fore, though pure Donations are 
not Revocable , yet a Donatio 
Mortio cauſa is; being of the 
narure of a Legacy ; and no 


25J 


. -Y 


Donation 3s preſumed to be 


Donatto 


VOUgaHhons., DUC, 
'  - Donatio Mortis cauſa ,-EXCept it 
Tit. 3. appear to be'fo, either expreſ- 
-—— Iy, or by ſtrong prefumprti- 
_ ons, thar the thing gifted,” was | 
onely gifted in contemplation of 

Death. WE 7: 

| Gifts, being a meer Libera- : 
||! Gifts, Jity, are not preſumed ; and 
| : therefore by Our Law , Debitor 
| | non preſumitur donare quam 


din. eſt- debitor ;- But this being 
onely a preſumptio Juris, may 
| be taken off by ſtronger Argu- 
it ments, juſtly inferring, that 
ith Donation rather than pay- 
ment was deligned. 


Title 


& þ Title IV, 


RF Of the Diſſolution, or Extin@ion 

- of Obligations. 

1 OLE 

- þ Aving cleared how 
I Obligations are con- 
, ſtirurte ; Ir remains 
now to conſider how ' 


| they are taken off, and extin- 

: guiſhed ; which is cither by a 
contrary conſent, Or by implement 

= and ſatisfafion. 

Z Since Conſent is neceſſary to <,,,- 
by the conftitution of obligations , {o ſent, 
if 4 contrary eonſent, inder by 4 | 
' Diſcharge, Or pactum de non pe= 
 tendo; does diflolye and extin-' 

= guiſh Obligations ; nan nibil 

” eft tam naturale, quam eo genere 


* qridque diſſolvere quo col —_ 


£. 


250 Uſ the Diſſolution, or 


ll parts,, #3 And therefore, if the ob/;- | 
\||| Tit: 4 gation be conſtitute by Write , | 
||| it requireth rite to the difſlo- ! 
lf lution thereof , which is cal- 
| led a Diſcharge ; And Dif- 
| pic Charges require the ſame {o- 
||| charge. lemnities that obligations do z 
ih but yet, if the obligation was ſa- 
tisfied, via faFi,as by intromiſ- 
fion with Rents of Lands, &+. - 
| it is probable by Witneſles, as 7 
i all Qs are, | 
Diſcharges, are either general | 
pic: ff all that Parties can ask,, or p 
charges */aim ; Or particular , of one | 
' ceneral particular thing or ſubjeF : And 
ſj and in general Diſcharges , it any | 
| Particu- particular thing be expreſly 5 


VP nag 


clauſe will be exrended to par- | 


ij 224 diſcharged therein, the general % 
Mit ziculars of no greater impor- k 
ji tance , than what is cxpreſly þ 
fy: diicharged. Y (4 
Il; Diſcharges do ordinarly bear a | 


claule, 


” Fxtindion of Obligations, 

+ Clauſe , diſcharging all preceedings p 

E . tall their date ; and albeir they Ti 

: donor, yet three conſecutive 
diſcharges , do' pretume, 
'that all bygones are fatis 


257 


art 3, 
It, 4: 


þfied , if they be immediately ap, ha 
:ſabſequent ro one another, «rium 
- and granted by Parties, naving anno- 


; power to diſcharge as diſcharges 


5s 2 by Heritors , or Chamberlains, 


3 to rheir Tenants ; and therefore 
- diſcharges of 3. ſubſequent years 
; granted ' by Merchants, who 
bought the Ferm of theſe 
# years, will not inferr the pre- 
7 ſumption ; bur ir will be in- 
> ferred by Diſcharges for a 
= part of the three years granted 
Z by the Father, and the reſt 
by his eldeſt Son, as Heir ; 
& the Diſcharges being in rite, 
- containing a - diſcharge of the 
© whole years Rent ; ſo that par. 
& tial Receipts, albcit rhey. ex- 
s. 4 ©-< wad 


rums 


Pay- 
ment. 


Obligations,are extinguiſhed, and 
diſſolved by payment, which 1s, 
the performing of the obligation 
in the preciſe terms thereof, "an 


15ſ0 favourable, that if 1t be 
made bona fide , it diſſolveth the 
obligation;albeit he ro whom 1t 
was made, had no right; ſo 
paymenr made toa Procxrator ' 
after the Procuratorie was | re- | 
wocked without the payers know- 
ledge, will be ſuſtained ; and 
—_— made to Miniſters 
erving the Czre, though they 
have no Title to the benefice , 
will liberat the Payers. Obli- 


| Fwhereby i 


| Extindion of Obligations. 259 
: bligations are likewiſe talfilled ths 
Þy acceptilations , which is an Tie, 4” 
"tmaginary ſatisfadion , as if it 
were truely performed , and Accep- 
"vp the efeFs and all the pri- tation 
Filedges of payment. | 

* Secunda , by compenſation, 

| f the Creditor of a Com- 
21quid ſum , become Debitor to petiſati- 
3his Debitor, in another liquid on 
Iſum , the two obligations exe 

{ zingeiſh each other ipſo jure 

: and 1s equivalent tO_ payment i 

{ all caſes, but if the ſums be 

1 not liquid,or it a ſpecies or body 

be craved to compenſe a liquid. 

* ſam it will not be allowed. 

Tertio, Obligations are taken 


| & away by Inmoation 4 which! is, 


[4 


"the changing one obligation for 
J another , and if the perſon of Inno». 
| the Debitor be changed, it 1s yatots 
called delegation, 

Innovation is never preſumed 
EXCepk 
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260 Of the Diſſolution, or % 
EXCept it be expreſly mentioned (4 
_ - or that the {6-4 bears ex. 
—— preſly to be in ſatisfa&ion of he 
former. 
Darto, Obligations are extin- 
guiſhed by Confiefion z; that 1: * 
to ſay, when the Debt and; 
Credit meet in the ſame Perſon; 
Confu- as when the Debitor {ucceeds to;; 


fion, the Creditor, or the Creditor of 


% CI 


the Debitor; or a Stranger to\ 
both ; and the reaſon of the} 
Extin@ion in theſe caſes, is, be-# 
cauſe the ſame Perſon cannot * 
be both Debitor and Creditor, 


ned 'P 
OX-17 


ex-þ 
8X ; Title V, 

tn of 48816 NATIONS. 

and 


LL Rights, whether ,,- 
Heritable or Move- nation 
-rols able, are tranſmiſſ- 
of, able by Aſſiznati- 
hef 22,5 but it a Seafin once be 
2 hes, the Right is not Trani- 


miſlable by an Afienation 
_ *Jbur by a Diaciogs : CRCCPL 
4 Liferents, which are Tranfſ- 
Zmiſlable b Aſignation even 
ater ral, becauſe they 
7can admit of no ſubalters _ 
Trfeftments. KAT 
; He who grants the  Afie- -_ 
nations 1s called the Cedent 
and he who receives It,is called 


; the Aſſignay., Ae 
17 - 


Lb 


262 OF Aſſignations. | 
pare; Allignation to a Right 15) 
3. OTE. oY 
Tit. 5. compleated by Intimation ;} 
— and therefore in competition} | 
berwixt diverſe afhignays ,” 
the firſt intimation is alwaye$, ; 
Triima. Preferred 53 This intimationl) - 
tion, 1s made by a Procurator , 
who takes inftraments in the 
hands of a Notary , that ſuch 
an aſſignation was intimat , (10 
that one man cannot be both 
Notar and Procurator ; ) and 
if after this- the Debitor pay 
the Cedent , he muſt repay; 
it to the -aſignay z; becauſe the 
Cedent was denuded by the 
aſſignation ; and for the ſame 
reaſon , the Cedents oath will}! 
not prove againſt rhe afignay if | 
the aſſignation be for an One-' 
yous cauſe, | 4; 
But it the afſignation be} 
Gratuttors 5 Or for the Cedents 
behoot ; or it the ma 


15] 
n | 
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be Iitigions , and after a p,,,. 


| depending Proceſs , in any of T 
theſe caſes the Cedents oath , 

will proye againſt the affg- 
* 2aye -- 


A purſute Or charge of horning - 


upon ' the Aﬀion aſſigned 
has likewayes the force and 
effe of an intimation ; but an 
Inhibition againſt the Cedent 
upon' the: afſignation , will not 
H*7pb intimation, jt | 
; The Debiors private know- 
ledge of the aſignation , is not 
equivalent to an intimation ; 
but his paying a part of the 


| ſum, Or annualrent for it, is 


equivalent to an intimation s 
and much more the writting 4 
letter. promiſfing to pay ; ſince 
thar is in effe&t a renewing the 
Obligation, 

Bills of Exchange, and orders 
by Merchants to pay, need _ 


It; "By 
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Part 3, 
Tit. 5, 


Blank 
Band. 


Of Aſignations. , 
be intimated; becauſe in Comes *® - 
merce we arc Governed by the | 
Law of Nations ; nor need 

aſſignations to reverſions be in- 

timated - becauſe the regiſtration | 
is a publicatin of them , nor | 
tegali& judicial affignations, {uch:! 
as appriſigs, adjudications, and 

Marriage;and that becaule they | 


PIy p—_—_— Py —— a 


are paſt, and expede publiMly. j 

A Blank, Band is equiva- |} 
lent to an afſenation ;. and fo | 
muſt be intimated; and in | 


competition with other rights, it 


is only preferred according to | 
the date of its intimatzon , that 
the reccivers name was filled |: 
up in it. 'P 
Ir is a general principle in Our * - 
Law, that in. the competition of | * 
#noe Creditors , the firſt compleat | * 
diligence is ſtill preferred; And | ? 
therefore, an Aſiignation is | 
preferred to an Arreftment , it || © 
it 


 # Of Arvreſtments and Poyndings. 


= © it be intimate before the arreſt- p... k 
e | ment ; but if the imtimation and Tir. 5. 
d Arreſtment be 1n one day, they 
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come in fpari paſſns except 


I 
m1 the Arreſter be 1n- mora, and 

r 4 do no diligence upon his Ar- 

h- 3 reſtment. 

'| 

y | 

ſe i 7; 

= itle V. 

O | 

= Of Arreſtments and Poynd- 

t NgS » 

9] , 

IS La HE ordinary Diligences, 

1 © in Our Law,aficing of a. 


Y Myveable Rights, are reſt- 
* Arreſtment , which anſwers to —_— 
- Ixbibition in Heritage,and poynd- ,* 

" . 3 *. Poynd. 
* 2g which anſwers to Compriſing ings. 
Y in Heritage, | 
S Arreſtment is the cammand 
{1 of a Judge, Fo any 


mQ te m3 


Perſon 


Of Arreſtments and Poyndings. 
Part z, Perſon in whoſe hands the Debi- 
Tit. 5. tors Moveables are to, pay or de- | 
liver uþ the ſame , till the Credi- *', 
tor who has procured the Arreſt- 
ment to be laid on, be ſatisfied. 
Arreſtments may be laid on, | 
by any Zzdge in whoſe Terri- | 
tories the goods arc; or by }} 
the Lords of the Seſſion wherever | 
they lye , and that by ſpecial } 
letters of Arreſtment 3 or by a | 
warrand expreſt in the o:dina- 
rie letters of horning : theſe letters 
are cxecute by a Mcrſenger, | 
and if after it is laid on the | 
partie in whoſe hands'ir is Þ 
made, pay; he may be forced # 
to pay the ſame over again,or | 
may be purſued Criminally for ® 
breaking Arreſtment,the puniſh- & 
ment being confiſcation of Move- jy 
*K.71.6, ables and their perſons to be # 
Par. 7. 1n the Kings will *. £ 
act 118. Arreſtment can only affect Þ| | 
| moaveables | 
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! moveable ſums, and the ground 
r 

- thereof mult be for payment of 7;. 
, moveable debts, Or ſums duc on 


 AHeritable ſecurity, if no infe ft- 
. ment has followed X and It 


reaches only to the 


$ year Or Jerms 1s crerrent, 


I 
# cdagainſta Perſon , 
; may thereupon be 


's |} upon a Dependence ; 


; 
t 
4 
po | and rais is called an Arreſtment 


Gores al- 


z rcady due, or for which the Par I. 


2 * » A 
How ſoon on A#:0n is rail- 


his Goods 
arreſted ; 


bur this 


r, | Arreſtment may bc looſed by 


tans 


Te ' letters for loofins of Arreſtment, 
is ® which paſſes upon a Common 


4 | Bill, and a Band of Cantionry 


Ir & 


is given to the Clerk of the 


IC bl Bills * wherein the Granter of 
a = the band obliges himlclt to 

s pay the ſum, it the 4 reſtment 
«| # be found lewfil , and the ſums 


E or goods decer ned. , t© 


bclong to 


& | the Arreſter 5 bur Arreſtments 


es | M 2 


un 
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Partz, YPON a Decreet or ( which is | 
Tit. 5. equivalent ) ON a Regiſtrat Band, | 

—= cannot be looicd at all; ; Except | | 
the decreet be turned unto a 1i- 

bel, that is to ſay, the Lords do | 

only ſ{uſtain the Decreet as a | 

libell or ſummonds againſt the | 

Defender, or that the Arreſtment | 

was laid on after the Decreet |3 

was ſuſpended ; for in either 4 

of theſes caſcs Arreſtments may | b 

be looſed cyen upon Decreets, | 

Arreſtment being, but a Per- } 

ſonal Prohibition againſt the De- þ 

Fender to pay, it laſts no long- | 

cr than the lifetime of him in | 

whoſe hands the Arreſtment is © 

made ; except it bc renewed | ' 
againſt his Scceſſors ; but it © 
dyes not with him in whoſe | 

favorrs it was raiſed , nor 4 

Fo, with him for whole d*bt it was '! 
\;: Par., laidon; and if the dcbt be þ 

i a&11» not liquid, the Debitors _ 
wil «, | ſentative | 


Of Arreftments and Poynaings. 


is 3 
» © Liquidation, 

Xt In the Competition amongſt 
i= _ moe Avrreſters , preference 1$ 
O | granted according to the Pri- 


2 Þf ority even of hours , and the 
Ee Þ firſt Arreſtment 1s not preferred 
nt $ it the Poſterzour Arreſter gct the 
et * firit Decreet , to make the 
LL Arreſted goods forthcoming ;, tOr 
Y 2 arreſtmeat;being only an inchoat 


# diligence, it is compleated by 
} the ſentence to make forth- 
7 coming ; and ycr it the Arreſter 
bs aid exatt aligence tO obtain 
3 a Decreet ; his raiſing the firſt 
IS privſute,w ill prefer him. He allo 


5 

#2 pP 
d 3 wno arreſts on a Deecrect,will be 
it 


2 preferred to him who arveſts on 
le * a dependence;and he who Arreſts 
+ aſter the rerm of payment will be 
1s |? preferred to him who Arreſts 
C , before the term, 


hd 
FP 


i he Kings penſions and 217 
"A141 XN ., 
M 3 toe 
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ſentative mult be called ro rhe p,,, , 


Tit, 9%. 


- © 
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Pare 2. Tuitous aliments Cannot be Py 
3+ * :K 
Tir. «._ 7:ted ; becauſe they are given 
for a' particular and favourable; 

#ſe ; and not applicable to the * 
Arreſter, 2 

: Poynding may be likewiſe þ: 
PoINd- uſed againſt moveables , by 
= vertze of letters of horning againſt $ 
*X 7.6 the Debitors ; containing poind- - 
Par. 12. #73 Or any other infcriour| 
Att 10. Judge 5 his Decreet Or precepr* | 


of the head burgh of the ſhire, or ; 


other uriſdiction where they Þ 
are } 


ar- 
en} 
ble |: 
he * 
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are poinded, and there he af- pa, ;. 
priſes them, and delivers them Title s. 


to the Party, who is called the 
Poynder : but if any com- 


* pear, and oficr ro make Faith 


that the goods belong to them, and 
not to the Debitor ; then the 
Meſſenzer muſt deliver them 
to that Party, elſe he is lyable 
In a ſpulzze. 

Ponding, 18s a judicial ſentence, 
and the M:ſenger is Fudge con- 


oe.) ftitrmte by the letters; the Meſſenger 


writes likewiſe an execution of 
ponding and th at execution 1s 

ctter believed than any who 
offers to prove the contrare 3 
for that execztion is onely quar- 
rcia ble by improbation. 


Arreftment jocing but an inchoat 


diligence X diichar "g the 
Paxrtie 11 whole bond tne Ar- 


reſtment 1s madc, to pay, the 
right to the goods arrejted, r&- 
i 4 main 
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Part 3, main ſtil] in the Debitor, ang #: 
Tit. 5. may be poynded for bis debt ; fot i 
poynding is a compleat diligenot i 
giving anabſolute right to ths 
goods poynded, = 2 
Labouring Oxen, or other | 
Labour ©!9:4gh Good's cannot be poynded ij 
ingoxez 12 time of labouring ( leaſt 
labouring ſhould be other- 
+ wayes diſcouraged ; _) except 
' thre be no other Moyeables 
vpon the ground to be poin- 
ded *. 


, 


= VT ——  — 


VI 


'0r PRESCRIPTION 


Til: 


Rejeription t CING a4 wy 

of evacuating and aml- 

ling both Heritabl:,and : 

| Moveable Rights COMCS Peſcr, 
in here, afcer both theſe arc 

J explained. 
Preſcription 1s defined, an Aconi- 
ſition of Propertie by the Poſſ:T:rs 
contznuing iis poſſeſſion for ſuc 
time as the Law dctermines x 
Which was introduced nor 
onely for puniſhino tne ne- 

A 2/zzence cf the Proprictar 
; who owned ot his Right fx 
io many ycats; Bur likowaye 
| tor ſecuring Pot) cilors , and 
ſuch as dcrived riaht from than 
and leait by a conſtant uncer- 
NM 5 tainty 
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Part z, fainty , the Poſſeſſors being un- 
Tit.6. ſecure , might negleCt the inm- 


depending upon them, or re- 
. Pref: of . O 2 : 

Herir, Jating to them, preſcrive with | 
Rights. US in 49. years ; it the Poſſeſſor | 


Of Preſeriptions- 


+, 


provement of what they poſſeſſed. 

Heritable Rights , (C under 
which I comprehend Wadſets, 
Heritable Offices, Servitudes, Pa- 
tronages, &c. ) and all Actions 


being a ſmgrlar Succeſſor , have ® 
a Chartor, Diſpoſition, or 
Precept , and Seaſin in his Per- 
ſon; or being an Heir, bave 
a conſtant traCt of Seaſins, con- | 
tinuing and ſtanding togc. 3 
ther, for rhe {pace of 49, years, 3 
flowing upon Retorres, or Pre- 7 
cepts of Clare conftat ; For, the 
TI aw did not truit a Seafin | 

alone, it being onely the 2 
ſert:on of a Notar, But Rever- Þ 
ſions which arc in the bodv of ; 
the Poffors right 5 or reverſions. 4 
ducly 


$4 
39 


| duely Regiftrated,preſcrive not: ,. . 
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All Perſonal Rights, and At Tic. 6. 


| ons relating to them, preſcrive 


E follow and own his Right *. +7 


Bs 


$2 


J3 


3h 


likewayes 111 40. years 3 If a Pref: of 

Document be not taken upon _ 
: k . n 

that Right , that is to lay, IFx;,1,.. 

nothing be done , whereby the true * 


Proprietor declares bis intention to 


- 
.* 0 


In both theſe Preſcriptions , pay” ;. 
the extraordinary length of 1. 29, 
time , ſupplies the want of Par. 7. 
bona fides in the poſſeſſor ; Bur, **55: 
no length of time can make thc 
poſſeſſor preſcrive things Sacred, 


* Religious, or publick, ; nor yt 
3 things /tolne, or robbed , Ob vi- 


zinm reale , which aficQs ſucn 
things, 


Actions of Spulzie and EFjcez. 


on, preſcrive in three vears, 
attcr commitring rhereot ; as 
ro the ſpecialities of theſe Afti. 
Ons, viz. the violent profits 
and 


a. 
”— 


1 
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Y and Oath in litem ; But Minors 
Tir. 6, bave three years after their 
——— Majority *. 
*K.].6. As do allo Adions for Ser- 
Par. 7. yants F es, Houſe meals, and 8 
1'9* Marchant compts ; Cxcept they | 
can be proven after theſe | 
three years, by the Debitors 
*K.1.6. oath * ; And removings , it 
Par.6. AFion be not ed wah- 
53+ in three years after the warn- 
*K.1.6. 109g *, 
Par.6, If Aſſjſers err in ſerving a 
Act82. man wrongozxſly Heir to his 
"7 Do Predeceſſor, the Retour may be 
yers. I 
quarreiled within 20 years ; 
bur tke 4ſſ;ſers themſelves can 
only be purſued for error, with. 
in three years ®, but the right 
"R.16. of blood 1t (lt never preſcrives z 
Aa. and therefore a man may be 
ſerved Heir to his Father or 
Grand-F ather, after a 100 years, 
being debarred by no time 3 
h nam 
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| namjura ſanguinzs nullo jure civil 4 
* adimi poſſunt. | — 
” Tfa Perſon who is forefaulted 

2 poſſeſſed lands 5-years before the 

= forefaultur, without interruption, Forfei. 


y ® the King is obliged to ſhow no ture: 


Z right , in the perſon of him 
* who was forefaulted to thelands, 
or others that he poſleſled ; 
becauſe its preſumed that the 
Z perſonforefaultedwould abſtract 
: the writs, which quinquenrial poſ- 
- ſeſon1sto be trycd by an inqueſt 


2 of the Shireqwhere the land Iyes N. *x.7 6 


Arreftments on Decreets and Par. * 
depending afions preicrive with- Act 2, 
in five years after ſentence. 

Meals and Drtics duc by 
Tennents _ if not perſued 
within five ycars.aftcr the Tex- 
nentsremoving; Miniſters ſtipends, 
and multurs pre{crive {o that 
tacy cannot be purſued after 
five years, except they be pro- 

VEn 
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os by the Debitors oath, | 
Tir. 5. Holograph Bands;and ſubſcrip- | p 
——* tions 11 compt bookg , preſcrive | + 
in twenty years; CXCEPpL they mn 
be proven by the debitors oath. 
And laſtly, all hargans pro- 
bable by witneſſes , all a&ions Þ 
on warnings, ſpulzies, ejeions,. * 
Arreſtments , Miniſters ſti- 
pends, 8&C, p_ within ten | 
years , un els wakned every Þ. 
*K.C.2 five years; but this alters not * 
Par. 2, any ſhorter preſcriptions of theſe 
Seſl. 1. ations , 
——_ All rheſe preſcriptions run * 
de momento in momentum ; 
ſo that the preſcription runs till 4 
the liſt moment of the time © 
allowed ; but they run only * 
from the time wherein the * 
debt could have been purſued , 
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{ince till then the Proprietar ; 
could not be called negligent, | 
which neglizence is the foundation ; 

of © 
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* of preſcriptions 3 and therefore Part 5. 
© | preſcription runs not againſt a band: Tie. 5, 
C | from the date of a band; but —— 
Y only from the term of paymennt; 
and preſcription of an aftion of 
Frvarrandice , runs only from 
the evicfion * , becauſe noi *x.1.6. 
. Z man is lyable in warrandice,till Par. 22, 
by the lands be evidted ; and from 12 
' the fame principle it is, that 
contra valentem agere non currit, 
© preſcriptio; and that preſcription 
runs not againſt Minors, in 
> whom negligence is not puniſh- 
2 able, ſince it proceeds from 
* no defign ; but from. the n- 
ripneſt of tneir Age. 
! Vaſſuls cannot preſerive againſt 
7 their Superiours ; becauſe the 
Vaſſals right acknowledges the 
* Srperiours ; nOr Can Laicks 
1 preſerive a right to teynds being 
| incapable of {uch rights after 


t the Lateran Council; but though 


of the 


iaiihgw 5 


Wo 
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Part 3.1 the riges # ſelf preſcrives , 
Tir. £.T neitner of rhele caſes, yet the 
—— bygons due by vertze of theſe 


pre ſcrive. 


Kirk, and Mortifications; but on 
8 _— the other hand , becaulc 

# P Church men are negligent, and 
|| rights may be liſt 1n the change of 

"IF Titrants ; rherctore 4 I}. years 
; Foſſeſron, is ſufficient to main- 
tain a Church man in poſſeſſion; 
which 1s called , decennalis & 
86 *riennalis poſſeſſio 3 and 1s a fre- 
: þ ſz mprive title, and ſufficient till a 


ui better be ſhowen , by wich 
We. it may beexcluded ; for pre- 
|} ſumptiocedit veritati, 

' 


Preſcriptions run likewaycs a- 
cainſt the King ; except as to 
His Majeſfties annext propertze ; 
or to his zmannext propertte 
whereof the ferms, ditties Or 


fer 


11 Ie 
Pc 
b. I 


rights before fourty years , may + 


Preſcription runs againſt the | 


Y 
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1 fen ferms , have beencompted y,.. .. 

C For in Exchequer, f1nce Auguſt Tir, ;. 

& © 1455. years. Os 

7 Any deed, whereby the 

'” true proprietar Owns his right, 

:during the courſe of the pre. 

ſcription, is called interruption ; 

yone preſcription is interrupted 11 

z Our Law Fither by a proceſs, Or Inter- 

Ja charge raiſed within the years tuption) 

Z of the preſeription ; though the 

citation was only on the firſt 

ESummonds , and though the 

 Summonds was palit from, pro 

! loco & tempore 5 But interruption 

: by citation , is not ſufficient 

: unleſs ir be made by Meſſengers 

.*perſonaly or at the parties , 
dwelling houſe , and thar it ,, - 
be renewed every ſeven years *; $f. 1: 

' and that the Execution be ſigned At 9. 
by the Meſſenger and witneſſes *. PESO 

| TInterruptions made againſt ,..: 

: the p rincipal party, interrupt as At s, 

tO 


[KS 


2 
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to Cartionzrs; and interruption® 
as to a part interrupts the Wl 
ſeription of the whole ; fo that} 
if a man arreſt the meals and! 
dutics of any part of a Barrony, 
he interrupts preſcription , as to 


rhe whole Barrony. 3 
$ 

Titke VII p 

Of Succeſſion in Heritable lf 
Rights. ; 


Aving formerly ſhew- : 

ed how Kights whe- : 

ther Heritable , or © 
Moveable, Real, Ct 
Perſonal, arc conitirute , and 
ow they are tranſ{mirted 
to lingular Szcceſſours : It. 

remains now to conſider how || 

rhele} 


7 


2 properly Heirs 
- Flerttage ; and with us there 
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7 theſe Rights are tranſmitted by 
ſucceſlion , beginning firſt with 7;,_ ;' 


Part 3, 


Succeſſion 11 Heritage. nate 
An Heir, 1s he that ſucceeds 
univerſally to all that belonged to 
the Defunt ; and 1s thercfore Heir: 
in the conſtruction of Law, 
one and the ſame perfon with the 
Defunf. 

Though the Execator, be in 
eftet the Heir in moveable 
Rights , yet we call thoſe only 


F .wvho ſuceeed in 


* are {eyeral kinds of Heirs di- 
': ſtinguiſhed by their ſeyeral 


' +» Heirs, are the Heirs of Ine, 


| denominations. 


The firſt, and chict kind of ng 
who are fo called becauſe they 
{ucceed Lineally , according tro 
the right of Blood; and they 
{ncceed thus , 

Firſt, Deſcendants, according 
to 


284 Of Suceeſiion in Heritable Rights. 
to the proximity of their Degree, i 

Tit 4 in which r.4 eldeſt Son is|* 

"8: —— preferred to all his Brothers,}” 

Cl and all the Brothers to the! { 

8". | Siſters; and 1f there be onely 

ql [ Siſters, they ſucceed all equal- 


| 'C ? 
ol | The next degree, is Grand 
Wl G6. CPdren, and their great Grand * 
Wl cy Children, &c. who tucceed all 7 
"F' gren, inthe fame way, f 
1 If there be no Deſcendants, ," 
; Wo then Collaterals ſucceed -- : : 
11h which, the firſt degree is Bro-* 
"1:11 thers, and Sifters German , for © 
| 4 the whole blood excludes the half *' 
Colla- blood ; and Brothers the Siſters; 
terals. 1nd Brothers by the Fathers [72 
"o fide exclude Brothers by the 
on! Mnthers fide ; there being no i 
| Succcſhion with us by the Mo- 
thers file. t 

Failing Deſcendants , and \// 
mM Brothers and Siſters , the Suc- þ | 
700 CCl» Þ 


5. WM Of Succeſiion in Heritable Rights. 
2 | ceſſion aſcends; and all the 


62 Aſeendants {ucceed upward, ac- 
«| cording . to their degrees of 
10? 4 Proximity , as the Deſcendants 
did downward ; and thus the 
Father ſucceeds to his own 
> Son; and failing him, the 
1d © Grand Father , Great-Grand- Fa- 
1 | ther, &c. and failing of 4f- 
» cendzats 1n the right Line, the 
7 Collateral Aſcendants {uicceed in 
* the ſame way, and thus the 
| Fathers Brother ; or if there 
2 be no Brothers, the Fathers 
Or © Siſter {ecludes the Grand Fa- 
mn. thers Brothers , or Siſters, @&c, 


(— 


—— 


= ? 
-;* Tris ro be obſerved that in 
16 | Heritage, there 1s a Right of Re- 


,rals, though nearer by many 
\d | Degrees to the Stock , or co- 
C- & 771178 ſtipes : And thus the 
on great 


Part 3. 
Tit. 7, 


\o preſentation, whereby the Deſc*- Repre- 
7... -dants exclude ſtill rhe Collate- fentati- 


On, 
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Part 2, £1e%t Grand4-Child of the cldeftt 

Tit. 7. Son ſecludes the ſecond Bro- 

— © ther; becauſe, he comes ini 

place of, and fo repreſents rhew1 

elder Brother, his great Grand- | 

ſ! Father. | 

þ The Heir of Line, has Right ©« 

to the Heirſhip moveables , and| 3 

excludes all other Heirs there}? 

in ; Heirſhip moveables are thi' 

beſt of each kind of moveables , 

i which is given to the Heir ;,t 

alt. Heirs of Þecauſe he is cxcluded front s 

Y\\. i all other Moveables ; if there t 

j lt be pairs, or dozens, he gets the # 

belt pair or dozen ; but in o.:k 

thers he gcts onely one ſingh: 'e 

thing ; None have right to 

Heirſhip moveables,but the Heiri, # 

of Prelates , under which arc: # 

comprchended all Benefices | 

Perſons , the Heirs of Barrons, A 

nd | under which are comprehend 
= | ded all who arc infeft in Land: 

h | | 2 off 


W 


RY 


"5 


-< 
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oltiYor annalrents , though note- p,..., 
o-Mrected in a Barrny; And the Ti... 
infHeirs of Burg:ſſes, by which are ——— 
hey mcancd, aFual Trading,but not 
4 honorarie Burgeſſes. 

; It the Defunt? had any Lands, gr 
ht Or Heritable Rights, to which Con- 


1d he could not ſucceed as Heir queſt. 
c-F&f Line, then he who {uc- 
the gecds in theſe , is called , 


s , Fhe Heir of Conqueſt ; and 
r;the Rule is, that Heritage deſ- 
of eends and conqueſt aſcends ; {o 
Tre that if. the midle of three bro- 
he -#hers dyes, his immediare elder 
o.: brother would be his Heir of 
oh *eongueft ; and it a Son of a 
ro: ſecond Marriage dyes , leaving 
ri, #hree brothers of a former Mar- 
re rage , the youngeſt would 
e facceed in his conqueſt lands; 
z5,. and this I conceive was intro- 
nduced, for enriching the elder 
_—_ , Whom Our Law ſtill | 


Ol favorrs [| 


6 
» 


* 


a 


4 
FK> 
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Part 3, 
Tit. 7. 


Con- 
queſt. 


Heirs 
Male. 


MO N——_—_ 
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favours 5 whetrcas heritage mult 
deſcend according to the Law 
of Nature. 

Theſe Heirs of conqueſt, 
have right to all lands , an- 
nualrents, heritable bands , and 
others ; whereupon infeftment 
did or might follow , but 
they have no right to tacks, 
penſions , moveable KHeir-ſhip ; 
and all other rights, having 
tradum futuri temporis, and re- 
quiring no infeftment , and 
oO not comperent to Executors ; 
all which belong to the Heir 
of line. 

The Heir Make, is the near- 
eſt Male who can ſucceed ; and 
all Heirs of Line , are alſo cal- 
led general Heirs ; becauſe they 
ſucceed by a general {erviee 
and ' repreſent the Deftuntt 
univerſally. 

The Heir of tailzze l. 
o 
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he to whom an Eſtate is 


zailzed, ſo called, becauſe the Ti. 5, 


legal Succeſſion 15 cut” off in his 
favours from the French word,, 
zailer, to cut, and the mat- 
tcr of tailzzes may be Summond 
up in theſe few Concluſions. 
Primo, In tailzies, the per- 
{on firſt named , needs not 
be ſerved Heir, as tor inſtance, 
If I rake my land to my elf, 
which failing to. Seius ; Serrs 
needs not be ſerved ; be- 
cauſethere is no cognition requi- 
fite to clear that he is to ſwc- 
ceed; but if I take may lands 
ro my ſelf, and my Heirs ,; 
or to me,and theHeirs offuch a 
Marriagezwhich failing to Cairs; 
then either Cazus in the one. 
caſe ; or the Heirs of ſuch a 
Marriage in the other, muſt be 
{erved; becauſe, itis requi- 
ſte to inquire , Yhether there 
L were 
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were Fletrs,or who is Heir of that 
Marriage ? 
Secimdo, In all tailzies , he 


on whom th: laſt termination * 
falls is Fiar ; as for inſtance, If | 


Ttake my lands to Selus, and 


failing him to Caius, and bis | 


Heirs ; Cains 1s Fiar, and Seius 
15 onely Liferenter. 

*'Tertio, Though the laſt cer- 
mination ' fall orn''the Wifes 
Heirs, the Husband remains 
Fiar ; | becauſe of the' preroga- 
zive of the Sex ; as for inſtance, 
If T take my land to my ſelf , and 
my Wife , which failing to: her 
heirs, my heirs would be prefer- 
red ; except the eſtate belong- 
ed to my Wife as Fiar, For 
then her heirs would be prefer- 
red. 

Dwarto, T hough in Eonuni-Fie 
Rights , if 1 rake my landsto 
my felt, and my Wite in 


Cons 
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Conjunti-fie , which Failing ro 
our Heirs, my Heirs would be 
preferred, as to heritable Rights, 
Eut in fabſtitrrtions to moveables, 
tae Right would divide be- 
twixt her Heirs and mine. 
Duinto, The Heir of Tailzze, 
has but a hope of ſucceſſion 3 and 
ſo the Fiar may diſpone ; nor 
can the ſubſtitutes , or remoter 
members of the Tailzie, hinder 
him by Aion, Inhibition, or 0- 
therwayes ; except there be a 
clauſe irritant , and reſolutive , 
declaring, that if the firſt Mem- 
ber diſpone, his Diſpoſition ſhall be 
zull; in which caſc , though 
generally the remoter member 
muſt be ſcryed Heir,to the 1m- 
mediate prior who was infeft ; 
yct in that caſe, the remoter 
member may be ſerved Heir to 
the firſt Diſponer, 
Sexto, If one oblige himſelf 
N 2 © 
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to make {uch a man his Heir 
of Tailzie , that Obligation tycs | 


11m onely once to tailzie his 
eſtate ; bur not that he ſhall 
not break that Tailzie; except 
the Obligation be for an equiva- 
lent Onerons cauſe : Or it a 
pcrſon oblige himſelf to do 
nothing contrare to his Tailzie, 
he cannot thereafter make a- 
ny woluntar gratuitous Right to 
the prejudice of that Tailzie ; 
Bur yet rhe lands tailzied may 
be compriſed, or adjudged for 
ſums truely due, and not 
doloſe contracted , to diſap- 
point the tailzze. 

Heirs of Proviſion , are theſe 
who ſucceed by vertuc of a 
particular proviſion in the infeft- 
ment ; {uch as are Heirs of .a 
ſecond , Marriage , and as to 
theſe Heirs of Marriages , WC 
may obſcrye two things ; firſt, 
Thar 


_ —— ora 
mA AARP RED... 


" 
* 
J 


Of Succeſſion in Fritable Rights, 
Thar if a Father by his Con- 
trad of Marriage , b2 obliged to 


Wite in Conjunf-fe ; and the 
hcirs of the Marriage, he cannot. 
in prejudice thereot do any 
frandulent grattols deed ; tho 
he may provide a foynter for 
a ſecond Wife ; or provifions for 
his Children of a ſecond Marriaze, 
Scc:ndo, Though a Father 
may aſſign or diſpone ſums to 
Children, when cxtant,wherc- 
by they will be preferred to 
poſterior Creditors becoming 
Fiars by the ſaid Rights ; 
yctit the Father diſpone to chil- 
dren to be procreat , this will 
be con{1dered only as a dejtin.z- 
tion and ſo will not hinder the 
Father to make poſteriorRights; 
or even poſterior Creditors to 
aftet by Diligenzes what is {o 

diſponed. 
: N 3 Tertio, 
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employ a ſum ro himſlelt, and © 
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Tertio , Proceſs will be ſuſ- | 

© Be” . 
Tir 7. tained ar the inſtance eyen | 
| of "the appearand Fleir of the 
i Marriage againſt the Father, to 7; 
fulfill "the ſpecial obligations 
therein, or to purge any deeds | 
already done by him in preju- * 


_— O—— 


| ' dice thereof. 
© | | Albeir, where Heirs are not 
f dcligned in any right, rhe | 


Heirs of Line , exclude all o- |} 
ther Heirs ; yet if a-man rake * 
lands to himlfelf, and his Heirs 
Mzlk tailzie, or proviſion; and 
thereafter acquire reverſions, Or 
' tacks of the ſame lands to 
himle}lt and his Heirs ; theſe } 
rights will accreis to that 7 
ſpecial Heir , to whom the 
land was provided ; for it 1s 
not prelumable , that a man 
would give the lands ro one, 
and the rights of them to 

another Heir, | 
When 
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i. When women ſucceed, all p,,, . 
{ theſe of one Degree ſucceed Tir, »* 
f equally , and becaule the eſtate © x 
| 1s divided amongſt them , 

they are called heirs portioners ; 

the eldeſt not ſ{ecluding the mers 
reſt, and having no advantage portio- 
over him ; bur where the 2:5. 


* 
— — — 
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t |! Rights arc indiviſible , fuch as 
Titles, Juriſditions, Superiori- 
- | tres, and all the caſualties of 
© | theſe ſuperiorities: {uch as ard 
S | Marriage , Nonentrie ,  Feu du- 
1 | ties, &c. theſe fall to the eldeſt 
F 7 beir Female , without diviſion; 
J rogether with the Principle 
- } Meſſuage, it being a Tower, or 
t |} Fortalice; tor other houles are 
| divided equally. 
5 S All thcſe Heirs are lyable 
Lf in ſolidam, it they once enter 


| Heir; except heirs portioners , 
| $ whoareonely lyable pro rata, 
and heirs ſubſtitute in a ſum, 


N4 who 
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Pare z, Who are onely lyable to Credi. | 
Ti:.7. tors, inthe value of the ſum, to | 
which they are ſubſtitute ; But * 
they have in SCOTLAND ; 
a Priviledge which they call, 
Diſcer. the benefit of Diſcuſſion, whereby | 
fron- the Heirs of Line muſt be firtt | 
| | purſned, to frlfill the De-\; 
© | | fins deeds , or pay his debts, © 
({ And next to theſe the Heir of |; 
Fl conqueſt , rhe' Heirs Male , the | 
Heir of tailzie , and Heirs of "| 
provifion bur for fulfilling A b 
|; deed relating to particular |: 
j lands , the Heir who ſucceeds | 
| in theſe particrlar lands , mult |! 
be firſt purſued, without | 
diſcuſſing-z and that which 1s þ 
meant by diſcuſſing, is that the || 
_ Creditor muſt proceed by horning, 
caption and appriſing', againſt the 
H-ir, who is to be diſcuſſed ; 
| before he can reach the other 
[ 4 4:5; 'So 
| | An 


OR 


De a 
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An Heir is faid * with us, , 

. g's . art 3, 
to be Heir a&ive, who is ſcryed Tir, -. 
Fir, and may purſe, wherc- 
as he whom the Law makes _ 
lyable to be Heir, is faid to Ter 
be Heir paſſive; As when the — 
appearand Heir is infeft upon a 
precept of clare conſtat by the 
Superiour , or otherwiſe medlcs 
with his Fathers Eſtate. 


and 
Hotr. 


he will be Heir , which is cal- 

led , annus deliberandi *; and +, . 
. «0 . AAQnUuUS- 

which is indulged by the Law; qe1iv. 

becaulc if a man enter once K. Ja. 6, 

Heir, he 1s lyable to all the Par. => 


A £ 
Act, 27, 


debts though far. exceeding the 
eftate ; and within that year , 
he cannot be prerſued , nor 
obliged to cnter; bur after the 

5 vear- 
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Part +. Jear is expyred , the Creditor 
may charge him ts enter Heir , 


2*7* and ithe reſolve not to en= | 

ter, he muſt renounce any Right |; 

he has by a writ munder his j 

, hand. 7 
8 þ This year is compted from # 
» Bl the defunfs death ; except in © 


ns i! ou a poſt hum child , who hasa year 
Wl 07, loved bim, after his Birth,and 
WW * not only during this year; but 
after it expiresthe appearand heir 
Q | | without inſtructing any Title, 
| | | may purſue for exhibition of all | 
Rights made- to his ' Predeceſſors 5 |} 
and of all rights made by | 
his Predecſſors, to any in Iis |: 


own Family ; but not to |: 

(4 Strangers ; to the end he may |! 
|! deliberate , - whither he: will | 
Wi enter Heir; and the Lifercater || 


is bound to aliment the ap- 
pezrand Heir, not being able 
w entertain himſelf , though 
"28 | he 
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he renounce. vid. ſapra Part 
2. Title g. 5 Liferents. 

If the appearand. heir reſolves to 
enter heirto hisPredeceſſor,he muſt 
raileBriefs from the Chancellarie; 
woich Brief. is a command fron: 
the King.. to the Judge ordinary, 
where; the lands ly, to cauſe 
cite; I 3-ſworn men , tO try whe- 
ther the - raiſer of the . Brief be 
neareſt heir ; and this is executed 
OT proclaimed atthe mercat Croſs 
where the lands Ilye; and if 
at. the day appointed, theſe. 1 Jo 
ſworn men find him- to be the 
next-perſon who ſhould ſuc- 
ceed ,, they ſerve him heir by a 
paper which 1s called a ſervice, 
and which being returned be 
them to the Chancellarie ; there 
1s a-write given fo the hGgr, 
whereby. he 1s- declared heir ;, 
and which is called, the retozzr, 
becauſe it-istheir ant{wer , and 
| YETULH 
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return to the Chaneellarie of 
the-points Contained in thebreef; 
and thereafter , the perſon 
who is ſerved heir is infeft by 
a precepts out of the Chancellarie,. 
and if the ſervice was to any 
particular lands , it is called a 
ſpecial fervice ; but it there was 
no land deſigned , © it is only 
called. a general ſervice ©; | and' 
this geneyal ſervice is {uffictent 
to eſtabliſh a right to heritable 
Bands, Diſpoſutions , Reverſions , 
FuriſdiGions , and ' all other 
rights, whereupon the Defunt? 
was not znfeft ,* tior' needed- to 
be infeft ; and -a ſpecial ſervice 
includes a general ſervice bur 
not E contra, 

The general brief hath only 


erneral.tWO points of heads , viz. it the 


Brick. 


Defund dyed at the Kings peace; 
and if the raiſer of the brief be 
the next Heir ; bur the ſpecial 


brief” 
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brief, has ſeven, viz. when the p... . 
Defund? dyed. : Secundo, It he Tit. 9. 5 


dyed laſt veſt,cand ſeaſed , at 
the Kings peace. Tertio , That 
the raiſer is next heir, _ 
Of whom the Lands are hold- 
Cn in capite. Duinto, By what 
manner of holding. Sexto, 
What 'is their old 'and new 
extent. Septimo, Whether the 
raiſer be of lawfil age; and in 
whoſe hands the Lands are at 
preſent. 

Sometimes likewiſe ,, the 
Vaſſal -withour ſerving, bimſelf 
heir, getsa precept of ſeaſin from 
the Szperiour';* wherein, bc- 
cauſe-the - Superiour declares, 
that it is known to him, that ſuch 
a man is heit to bis Father ;; 1t 1s 


therefore called , a Precept of 


Clareconflat ; which thereforc 
makes the Obtainer lyable 
paſſive, to all his Predeceſſors 
debts 


JOT 
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debtr; but. gives him only | 
1 Tite7, acrve right, ro the P articular F 
f# = Hazdscontained in _the Precept'; 
'Þ nor will it give, him, a: vight 
even as to theſe lands, except 
againſt thoſe who derive right 
from - the Swperiour- who gave 
IC. | 


—— 
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Bailiffs \alſo- of Burghs. Royal, 
do infeft their Burgeſſes as beirs 
in Burgage lands , giving them 

 Jeaſin: as: heirs, by deliver- 
ing them for a Symble \, the 
bhefp and ſtaple of the - doors - and 
the ſeafm in that: caſe.., is in 

of place of 'a ſerviee's-  as-tO- theſe 
| lands; but is not in- other 
caſesa ſufficient aQ7ve title. 

i (oF! - Theheir whois: Retoured, | 

If holds cither his : lands. -of the © 

|; King, and then hegets precepts 
| out of the Chancellary , -to the 

Fudge ordinary, to infeft him; 

which if he refeſe, the Lords 

up0:1 


tr. | Of Succeſlion in Heritable Rights, 
8 upon a Swpplication , will di- 
® rect Preeepts to any other per- 
' ſm , who is thereby made 


{ a Sherriff in that part '5 burif 


* 


| to enter the Heir ; and 


* thelands hold of another S#- 
? periour , then either that Srupe- 
' riour 1s himfelf entered or not; if 


| hebe entered,he will be:charg- 


cd by four conſequutive we op. 

if at 
laſt he diſobey, his immediate 
Swperiour will be charged, and 


' {o till the heir arrive at the King 


who never refulesto center any; 
and'if the Stperzonr be not 
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cntered, he muſt be charged: 


upon 40. days to enter, that be- 
ing himſelf entered , he may 
center his Vaſſal ; and if he re- 
fuſe, or delay he lofles alkthe 
Nonentries of his Vaſſal ; bur 
no other Caſualiries ; becauſe 
qroad theſis he was not Cul- 


pabl es 
E Taough 
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Though the Perſon who 
ſhould be Heir, do not cnter to 


he may be made lyable to his !; 
predeceſſors debt , by two paſſive |! 
titles, relating to heritable rights; \ 
72. Geſtionem pro herede , and as 
Succeſſor titulo Incrativo poſt con- 
traum debitum ., and there 1s 
a.third paſſ;ve 2itle . relating to 
Moveables ,, which is called, 
vitious intromiſſion. 


| | —_— Behaving as heir , ,Or Geſtio- 
4 cir, froberede , 1s whcnthe perſon, 


who might have been Heir, 
zmmmixes himſelf, and intromets 
with. either the moveable heir- 
ſhip,. or any heritable eftate, bc- 
longing to theDefunG;in which 
_ caſe, he is lyable to the Credi- 
tors, not only according to the 
value of what. he intromented 
with ; but as far, and in the 
ſame manncr as it he had 
been 


Of Succeſſion in -Heritable Right s_ 
been entered heir 5 and yet the 
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Lords will not faſten this paſſive 554... 


title upon a man z becaule- 0 
Its extraordinary hazard; where 
the intromiſiion is very ſmall; 
or where he has a colourable 
title to which he might aſerive 
his intromiſſion, as a fattorie 


trom'the Compryſer ; or the Do- 


nator tothe Eſcheat,Or recog nition; 
Geſtio pro herede , being mazis 
animi quam fafti ; which fatfo- 
ries will detend ; though there 
was. no Declaratory ; but 1f the 
appearand : heir had no fa@orie z 
it is not ſufficient to alleadge 
the Defund dyed Rebel, and 
{o could have no heir ; except 
his Eſcheate was declared be- 
fore intenting the prurſuers acti 


- on; nor will this paſſive title,nor 


vitions intromiſſion be ſuſtained; 
except they be purſucd in 
the intrometters own lifetime, 
they 


——— 


306 Of Succeſſion in Heritable Rights. 


they being kinds of deliQts, 


But he will not be lyable, 
if the Defunis Right was redu- || 
ced, though after his intromiſ- 
fion z And ſince this paſſive title 
was introduced by the Lords of 
Seſiion , in Favours of the Cre- 
ditors, to deter appearand Heirs 
from fraudulent intromiſſion ; 
therefore an | ny heirs , 
paying his Predeceflors debr 
will not infer this paſſive 2ithe# 
ſince that is for the advantage 
of Creditors; nor will the get- 
ting of money for. ratifying a 
Compriting that is expircd , 
infer this paſſive title , ſince the 
Creditors would have got no 
Advantage by that Right ; 
bur if the appearand heir had 
conſented before the Compri- 
ſing was expired , it would 
be a paſſive zitle ; bccaulc'as 
beir 
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heir, he might have redeemed 
the Compriſing. | 
Succeſſor titulor Iucrativo, 1s, 
where the appearand heir, to pre- 
clude the neceſlity of entring heir ; 
and ſo being lyable to the Cre- 
ditors , gets a Diſpoſition fron: 
hin to whom he would have 
been Heir , without any One- 
rows cauſe; the receiving where- 
of, though it be a {mall part 
of the El ate , makes him ly- 
able to the payment of all the 
Creditors det; it the Right 
made, as well as the infeftment, 
was poſtcrior to the Creditors 
lawfull debt. But it there 
be an Onerous Cauſe ; then 
either it 1s not near equiva- 
lent to the value of the Lands 
diſponed ; and in that caſc, 
it will not defend againit this 
paſirve title ;- Or, it it be near 
to the valxe , it will defend 
againſt 
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againſt ir, but not againſt Re- | 


Tit. 9. flitution of that Value. And 


oa 


ſince this paſſive title , over- 
takes {uch as might have becn 
Heirs; therefore, a Diſpoſt- 
tion granted to a Grand Child, 
will make him Szcceſſor tituls 
tucrativo, though the Father be 
alive; fince by the courſe of 
Succeſſion , he might in time 
hayc been Heir , though he 
was not Immediate Heir ; but 


| fince thiscan onely- reach ap- 


pearand heirs , therefore, a Di- 
{poſition made by one Brother 
ro another , though the Mak- 
cr had no Children , will not 
make him Swxccefſor titulo 1u- 
crativo , ſince the Brother might 
have had heirs himſelf ; and 
{o bis Brother was not his appear- 
and heir. | 
The Paſſre ritle holds onely 
In heritage ; and therefore, rhe 

; "getting 


fa} 
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getting a right tO moveable beir- part * 
ſhip, and tacks , will not inter Tir, 7. 


the ſame. 

Geftio pro herede , and Succeſ- 
for titulo Incrativo, being paſſive 
titles , whereby in odinm of the 
irregularity of the intromiſſion, 
they are made lyable as hcirs; 
thercfore,theſc paſſive titles,can 
extend no further , than 
if they intromet with, Or take 
a diſpoſition to theſe things to 
which they might have ſuc- 
cceeded ; and {o not inferred 
againſt an heir of tailzie , 1n- 
tromitting with, or getting a 
depoſition of what would have 
fallen to the heir of Line ; nor 
can they be extended further, 
than it they had been ſerved 
heirs ; and thus an heir portiohier 
will be no further lyable in 
theſe , than pro rata, it ſhe 
had entered; for the coppie 
ſhould 
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ſhould go no further than the 
ortginal, 

To conclude, the Szcceſiion 
in heritage , it is fit to know, #* 
that by an old ſtatute Fand our | 
conftant praciique , a Man cannot 
diſpon bis heritage upon death bed, 
in prejudice of his heirs ; (that 
15to ſay, neither lands, nor 
heritable bands, nor any 
band , though Moveable, in 
ſo far as his heritage may be 
thereupon appriſed or adjudged;) 
{o jealous was Orr Law of rhe 
1mportunity of Churchmen, 
and Friends, and of the weak: 
neſt of mankind , under ſuch 
diftempers ; and therefore, it a 
man has made any right in 
prejudice of his heir, after con- 
trating ſickneſs, though he 
was {ound enough in his 7udge- 
ment for the time, and conti- 
aucd ſound, ſor a yery long 
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E time ; yet this right will be p,,.,. 
| reduced, as done in le&o,- or Fit. 7. 


UgDES. 


upon death bed 3 either at 


, the inſtance of the appearand 


or at the inſtance of the 


heirs 
IJ 
Creditors ; 


apprearand heirs 


{ and it is {ufficient to prove fich- 
' zeſt, - though it be not proved 
| mortal , 


and that he was /ich 
without proving that he dyed 
of that ſickneſs, or was ſick 
the yery time of the diſpoſiti. 
01, 

It thereafter, the maker of 
{uch a right come to Kirk, or 
mercat unſupported, the Law 


| preſumes that the Maker was 


reconvalaſeed, but ſince the Law 


| has fixt upon Kirk, and Mercat, 


as open placcs, where the dil- 
poner may be {cen by all men, 
and by unſuſpe&t witnefles ; e- 
quivalent as , as going to make 
viſits, though at a greater di- 
a ſtance 
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' Parr x, ſtance will not be ſaſtained; andi; 
t 3. MK, 

Tit. 7. ſo the deeds reconvalaſce with 

—— him ; But though a mat 
cannot grant a mew right upon 
Death-led ; yer he may pers; 
ict an old right; or do a dee; 
to which he might have beens: 
otherwaves compelled ; asfot.; |} 
payment of his deb , or may: . 
orant a rational Foynter to his * | 
Ilife ; though he cannot 
grant proviff 5ons tO his Children © 
in that Condition. 


ZlZ 


— mu Part 3. 
+ HF : Title V I ] I. 


. 


Tit. $., 


© BM Oo 
OF Succeſſion in Moveables. 


- HE ſame Rules are 
obſerved , in the 

A Succeſſion of Move- 
__ ables, that were for« 
merly ſpecified in the Swcceſ< 
fion of Heritage; cxcept as to 

| theſe particulars, wiz. all of 
| one Degree ſucceed equally; and 
| {o amongſt Brothers and Siſters, 
| the Elder ſeclude not the Yown- 
# ger z nor Males the Females, 
# as In heritage; and in moveables, 
| there 1s NO right of Repreſentati- 
: on as IN heritage 3. and there- 
N forc if there be a Brother and 
F two Siſters alive; and a third 
E Sifters Children , the Brothers 
} and Siſters, who arc living 
j will 
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Pate ©. will ſucceed equally , excluding 
Tit. 8. . the Children of the Siſter who 1s 

dead, 

The Execmtor, 1s allo onely # 

lyable, according to the valze | 

of the Defunfs eſtate ; Becauſe, 

_ he gives up an mventary of his |#, 

7 goods; but an Heir is lyable |, 

for all the Defunds debts. '} 

A Teſtament , or Latter will, If, 

docs require to be in Write, ||: 

Teila- for nuncupative Tejtaments,which | 

men were ſo called, in the Civil P 

Law ; ( Becaule, the Defrnd | 

named his heirs without Write) |}, 

are not allowed by Orr Law, 4 

by which a Teſtament mult ci- fl 

ther be holograph , all written | 

with the Defunis own hand;or |],, 

at leaſt, ſubſcrived by him be- !;, 

tore two Witneſſes, it he can | 

IFrite ; or it he cannot Write, 

by a Netar, or Miniſter and two fl 


witneſſes, 
f 2 By 
No 


q 7, 
* ” J— [Y 
mY 


G7 Succeſſion in Moveables, 
{ No Heritable Right can be 
ctr in Teftaments, though the 
FTeftator was 1n leidge pouſtie , 


/ &nd perfect health; and though 
e he Teſtaments be made in o0- 
3 ther Nations 9 wherc Heritage 
* may be diſponed by teſtament ; 


vcr it will not tranſmit a right t» 
{Heritage lying in Scotland; and 
iyct a Teſtament made accord- 
ing to the ſolemnities of theſe 
Nations , will be yalid in 
'Scotland; for though they 
May regulate ws as to ſolemnities; 
e) yet they cannot alter the na- 
> [ture, and ſo not the tran{mi(- 
fon of our Rights. 
A Tegacy, 184 donation left by 
he DefunG in any Write to be pay- 
Jed by bis Executor ; But it thc 
Legatar die before the Teſtator ; 
or before the condition is fut- 
filled , wy” _y the Legacy 
was left , tacn the Legacy Cva- 
0 tf. O 2 4 nifhcth 


I oe a 


Part 3. 
Tit. &$. 


Legacy 


Of Succeſſion in Moveables, 


yarts, Aiſherh; and chough neicher | 
Tit. s Other mens moycables , nor a |: 
mans ov;n heritable rights, Can [ 
be left in Legacy; yet ſuch 


216 


Legacies are valid , if the  Te- 
ftator knew that the ſum left 

was heritable, or beloriged to |: 
others; . and the Executor in 
[ thoſe ca{cs muſt pay the yalue. 
q A Minor being above 14, 
[| years, may make a Teſtament, 
without the conſent of his Cura- | 
Ts tors; but under 14. years he | 
F | can make none. A Wife may. |} 

18 

| 

| 


£ 


& 


; 
; 
/ 
: 


[| make a Teſtament without the | 
[| conſent of her Husband, And a 
perſon interdicted without the 

| conſent of rhe Interdifors ; but 
| Idiots, nor furious perſons 5 can | 
YH make none z cxceprt in their | 
& I lucid intervals ; nor Baſtards, | 
Mit except they be Legzttimated, or | 
ul | | have Children of their own. 

] 


It a Man bez Married, the 
Wife 


Of Suceeſſion in ithveables, J1t7 


_— F IWife has without pat7ion, aſhare pin <. 
. 1 | in his Moveables, of which Tit, +. 
an | he cannot defraud her by bis — — 
"1. 4 teſtament; and this is called, 
#j Trelide; and it there be 
; Children , the Law has pro- 

11 vided 2 portion of the Moveables, Lp 114] 
© 1 for them 5 which is therefore "© 
[IR their legittim ; and of 

X Pi | which their Father cannot pre- 

| judge them by his teſtament ; 

{ but there is no /egittim duc by 

be | the Mothers death; nor have 
Children who are foris familit ; 

| that 15 tO ſay , who are married, 

' end have renounced their portion 

he | natural ; any Legittim duc to 
|them. 

| This Legitim isalſodue on- , oY 
Ex ; ly to the immediat Children, but tim. 
1, || ot to Grand Children. 

oz þ.... The Remander of the De- 
funtis Moveables , befide whar 
ne |S duc to the Relict, and 
O 3 Children 


Ji8 


Part 3. 
Title. $ 


Deads 
part 


Of Succeſſion in Moveables, | 
Children, is called the deads| 
part ; and upon that onely| 
he can diipone. | 

It a Man have no.. #ife,. 
nor - Bairns, , all is the dead} 
part and may be diſponed byl 
him; I thercbe eirher fe} 
or Bairns, and not both | 
then the Defun&s Teſtament rc\ 
cceives a bipartite divifion ; but} 
if there be both Yife and 
Bairns, then it receiyes a #76 
partite diviſion, ; 

By the Cir) Law, a Tefts| 
ment - was null , it the heir was| 
not named ; but with us 
Teſtament is valid , though the! 
execrttor be not named, who 
is the heir in mobilibus , and! 
is called execxtor ; becauſe he! 
executes and performs the Defuniis, 
will , and for exccuting thercy| 
of the. Law allows him thq 
third of the deads part , if * 

| j 


Of Succeſſion in Mo.eables, 


* be a Stranger; but it the 
* neareſt of kin confirm , he 
has right to the whole deadds 
| part; except the whole be 
| exhauſted by legacies , and the 
yl ſuperplus over what is left in 

| tegacy, and the third de to the 


h {1 Execator for his Office , belongs 


} alſo tothe Children, and they 
| may call the Excentor allo to 
| an account for it * ; but the 


þ Heir has no ſhare in the More- 


; ables ; except he collate , that 
1, is to ſay , - ( be content that the 
| reſt of the Children ſpare c- 
qually with him, in all that 
he can ſucceed toas Heir ; ) or 1n 
caſe there be but one Childs 
| for then that Ch/4 is both Heir 
and Execztor without Collati- 
Ole 
An Execcutor Nominate, is be 
who is named by the Defimn@ in 
bis Teſtament ; And is thcre- 
O4 fore 


[0 
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*R.1.6. 
Par. 22, 
Act 14, 
Cola- 


D11s 


Exec. 
Nomit- 


nate, 


320 - Of Succeſſion in Moveables. 
Pat 3: fore likewiſe called an Exccy- 


5 
e. 8, E # 
Ds. Teſtamentarz but if there be |: 

none named by the Deftmne , | 


then the Commiſſar will make 


an Execator dative; and ordi- | 
Fx*W- parly they prefer the neareſt 8 
ef kia; but if the neareſt of | 


Natryo. 


hin being charged , will not 
conf:me , then they name their 
own Procurator Fiſcal Executor; 
and if thereafter , rhe neareſt of 
kin compear , they uic to ſ#r- 


rogat him, and this is called, | 


an Executor fierrogat ; But no 


Executor Daiive has a third of |: 
the Defrns third , as others | 


have. 

A Creditor may confirm 

"IA08 himſelf Executor Creditor ; and 
tor Cre (O may purſue the Defundts 
titor, Debitors , and leaſt that Cye- 
ditors ſhould wrong one an- 

other by nimious diligence , Our 

Law has appointed, that all 

who 


E 
2 
| 
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þ 


* 
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- who ſhall confirm themſelves 
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Of Succeſſion in Moveables. 


Executors Creditors, or ſhal do 


* diligence againſt Executors, or 
| Intromitter within 6; Moneths + a@ of 
7 one of another ſhall come in $ed.18. 


pari paſſu. 


Executors Creditorsare onely 


| obliged to confirm as much as 


may pay themſctves; and are for 
the ſame reaſon,only liable to do 
diligence for what they did confirm. 

Becaufe Moveables may be 


| eaſily concealed from Creditors 
| or d:i{ftpated.therefore the Law 


| appoints , that the Executor ſhall 


« 
upon Oath give up IJnentar, 


and find Caution to make theſe 
moveables forthcoming; And then 
the Commiſſar confirms him ; 
nor can he purſue, or diſpone as 


: Executor., till he be confirmed : 
- þ heis onely lyable for the De- 


» 
>. 
[ 


| funds debt, 1n as far as the 


goods confirmed will extend. 
O5 Exe. 


C 0p 
—— _— 
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Part 3. 
Tit. 8. 


Of $ meeeflion in Myveables: 

Executory being a meer 
Office, tt accreſles to the 'Syr- 
vivers's. if there be moe Execr- 


tors, and in ſo far as the Execu- | 


tors have not execute the Teſta- 
ment in their own Lifetime ; 
thatis toſay , have not obtained 
Decreets for the goods belonging 
20 the Defunt ; there will be 
place for a new Executor , for 
executing theſe ; and they arc 
called, Executors quoad non exe- 
extaz Or if the Execstor om- 
mit to give up any thing in 
the Inventar ; , or do not give 
up the faids moveables at the 
full rates; there will be ano- 
ther Executor Dative made b 


the Commiſſar, who is called, | 


an Executor Dative ad ommiſſa , 
el male appretiata, _ 

The Execator onely has 
power of Adminiſtration ; and 
the Creditors and Legators can 
only 


OR RN 


« 7 
a3 
4 


Of Succeſſion in Myveables, 

onely purſue him ; except 
where rhere 1s a ſpecial Legacy 
left of ſuch a particular thing, or 
a ſum owing toſuch a particu- 
lar perſon ; For then the {pe- 


Cial Legator has the domininm 
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Part 3. 
Titles 


tranſmitted to him, and fo he Special 


may himſelf purſuc for his ſpec- 
Cial Legacy ; but the Exccmntor 
mult be {till called in the pur- 
ſute, to the end it may be 
known, whether the Debts ex- 
hauſt the ſpecial Legacies ; For, 
no Legacy can be payed , nll 
the Debts be payed ; and 
therefore 5 it all thc Legacies 
cannot be payed, the Legators 
ſuffers a proportional defalcation 
for payment thereof ; but it there 
be as much free goods , as will 
pay the {pecial Legacy , it will 
be pref crred 3 without defalca- 
Hon. 

An Executor cannot dil) __ 
on 


egicy 


| | J24 Of Succeſſion in Moveables, 
| Part 3, fill heobrain a ſentence , but | 
Tit. 8. even the ſentence {t; him : 
* * not in the abſolute rightof. the © 
moveables , otherwayes' than + 
that he may diſcharge and” af- | 
ſign to the reſpe&ive perſons hav- | 
ing intereſt ; For; it-he,were || 
denounced Rebel , the. Exeentory. || 
goods,cven aiter {entence,would | 
not fall under his Eſcheate , 
nor would his Execxtors, or his 
Creditors have right thercto, in 


prejudice of the neareſt of kin 


4 


of the Defun, to whom he 
was Execrutor. 
It there be moe Execntors, 
__ whomwe call Co-Execators ; 
©0- one cannot purſue without 


Zxecut, 


the reſt, for all of them repreſent 
the Defand only as one perſon ; 
bur it any of the reſt will nor 
CONCUTY , they .Mmay be exclud- 
ed from their Office , by a proceff 
betore the Commiſſars 5 nor 

can 
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; can an Executor for the ſame , _ 
; reatugpeiags 2 debt wholly , Tj. x; 
F ſince the reſt have an equal ——— 
+ ſhare in cach debt : bur if the 
fa [ other Executors have. got -ag. 

! much as their hare will extend 


e ||to , the diſcharge even from 
y. | ong, of the Execxtors will be 
d FF {uthcient ; nor are ( for the 


b lame reaſon ) Co-Executors 

's | lyable for the whole debt, and 

1 | ſo cannot be ſinglely purſued , 

» | unleſs they have intromitted 

e || with as much; as: may pay 

{the debr purſued for, 

» | AnFExector is lyable to do | 
: [diligence for recovering the Dili- 
t [debts due to the DefwnF ; and mw 
+ |ithe diligence required upon his 7. 
; 

C 


Ipart, 1s a ſentence, and Regi- 
1 ftrated horning againſt the defun@s 
- [debitors 5 but if there be an' 
ſj Priniverſal , or ſpecial legatar, 
* [Ewhereby an Executor ah os 
; 14S 


- EW: 
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Tit. 8. 


Prvil. 
Debts. 


Part 3. 


— gence 3 but only to afiign the 


Of Succeſſion in Moveables, 


has no advantage; then the 
Executor is not lyable in dili- 


Creditors that they themſelves 
may purſue. 


The Executor likewiſe can-| 


without Proceſs, providing the | 


fies, medicaments on death-bed, | 


bouſe-meal , and funeral-expen- * 
fer. : 


Aﬀter<the Execztors havyeſ* 
exccuted the whole Teſtament, | 


they may gct a Decreet of Exo-|; 
aeration y 


: *70,.0 #4 
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debts ; becauſe they are prefer-| 
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Of Succeſsion in Moveable. 327 
© |? neration before the Commiſſars, , 
, oY | art 3, 
i : againſt the Creditors 5 and all Tit. $. 
Cc! having intereſt ; wherein they 
S 4} may prove thatall they got 1s 
1 exhauſted by lawful ſentences 3 
[7 but it is not neceſfar to haye 
| Decreet 
1-F ſuch a decreet when they are ,F-,,. 
{ purſued before the Lords , nera- 
! for it is ſufficient when they tion. . 
; are purſued there to alledge, 
1 that they are exhauſted by way 
nt 3 of Exception. 
is | It any Perſon i#ntromit with 
© 14-rthe -Defun&s moveables , with- 
c!! out being confirmed, they are 
ed 1 lyable ro the Defun&#s whole vitious 
'-17 debts; whether they were re- Intro- | 
ts] lated ro himor no;and though miſlon. 
7 their intromiſ;on was very {mall; 
'Y and this was introduced to 
3 prevent the fraudulent , and 
"Cl! clandeſtine abſtrafing of the De- 
| funtts moveables, without inven- 
0}; tary in prejudice of Creditors ; and 
= LCre- 


328 
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Of Succeſſion in Moveables. 


therefore this paſrive title 1s 
only introduced, in favours of 


. 


"— Creditors ; but of none others, 
ſuch as Legatars Bairns , &c. | 
But if the intromitter con-| 
firme , before any Aion be | 
intented , this purges the Yi- þ 
tious intromiſlion ; and the Þþ 


intromitter is only lyable for 
the value of the thing intromit- 
ted with ; or it there bean 
Executor confirmed , no Perſon 
can be purſued as Vitious In- 
tromitter ; tor the Intromit- 
zer then is only lyable to 


the Executor ; But the Re- 1 


li, or the Defun@s Children 
confirming within year an 
day after the Defwn&s death , 
does thereby purge the vit?ofiry; 
though they confirm not nll 
after citation ; nor will neceſſar 
Intromiſhon infer vitiofitie , 
and that is called , neceſſar in- 
tro- 
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Of Suceeſſion in Moveables. - 


tromiſſion, when cither the Huſ- 
| band or the Wife , continue 
| their poſſeſſhon of one ano- 


1thers Goods , aftcr one ano- 


| thers deceaſe, for preſervation ; 
iand that becauſe there is no 
'other perſon to look after 
them ; and this 1s for the ad- 
| Lantage of the Creditors ; ſince it 
| hinders the Goods from pe- 
| riſhing, 

| -If there be moe witions Tn- 
| tromitters , they are cach ly- 
able in ſolidum, 1t they be pur- 
ned in ſeveral A4&ions 5 and 
{pro virili ,-if they be purſued 
| together , but none of them 
| get Relief, for wrong in our Law 
| has no warrant. 

| The Heir is obliged to re- 
{lieve the Exccrtor , of all beri- 
| table debts ; and- the Executor 


Relief, 
15 bound to relieve the Hezr z of KC. 

' all moveable debts . as far as the 
! Inventar will reach. Title 


ut. 
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whatſoever; for which ecndP 


Title IX. 
Of laſt Heirs, and Baſtards. 


Hilſt there is any 
alive, who can 
prove even the remo- 
teſt contingencie of 

blood to the Defun#, they {Uc- 

ceed to him ; but if there be 
none, the King ſucceeds as laft 

Heir;tor quod nullits eſt.eſt Domi-| 

ni Regis z and {o the King ſ{uc-F 

ceeds to the Defun& , as laſt 

Heir; both in Heritage and} 

Moveables; and is preferred tof 

all Sperionrs , and others 


WW Iv 7 


he makes a Donatar, who muſt 
obtain a Declarator before the 
Lords 
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Of laft Heirs and Baſtards. 


f Lords of Seffion , againſt all 

i P 
# who are ſuppoſed to have any 7;.. ;; 
* Relation , whereupon a Decreet 
4 being obtianed before the Lords, 
1 declaring that the King has right 


as laſt Heir, , the Defund hav- 


| ing dyed, without any Rela- 
Þþ tion, This Deereet is equivalent 


to a ſervice; but it lands be 
taken by a man to himſelf, 
and his Heirs Male fimply ; 
the- King will ſuccced as laſt 
Heir; it there be no Heirs Mzle; 
though there be Heirs Female ; 
ſince the 3ang was not provid= 
&d to them; and therefore 
men ordinarly in their tailzies 
adje the Clauſe whilks fail- 
Zing to their Heirs whatſome- 
eVere- 

Becauſe the King ſucceeds 
here as Heir ; therefore he 1s 
lyable to pay theDefunGFs debts; 
bur he is only lyable as farr 

- 


A? 


332 . Of laft Heirs and Baſtards. | C 
p as the Ftate will extend; andſdth 
art 3. | ; 

Tit. ”. therefore the Creditors may per: 

—=- adjudge the Real Eſtate , and|Þas 

ſerve "themſelves 'Exccutors jgb/e 

Creditors 1n the Moveables. 

Baftar- A Baſtard by Our Law has nei-Ipcr! 

dy- cher Heirs nor Executors ; but Fit] 

"= he may diſpone upon either Pit 

is Heritage or Moveables inter vi- [CC 

os ; though hecannot make | 

A Teſtament ; except he be legit. 

timated by a letter under the 

Great Seal, ( which extends | 

not to Heritage ) or have Chit | 

dren ſurviving him; for the | 

Baſtards Children will allwayes | 
feclude the King. 

The Kizg inthe caſe of Baſtardy, 

makes a Donatar, who purſues | 

Declarator , and is lyable to 

the debt ; for in effect rhe King 

ſucceeds here, quaſi ultimus he- 

res, and Creditors uſe the ſame 

EXCcution in this caſe,as in the 

other 
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Of laſt Heirs, and Baſtards. 32J 


ther; and in both lim py, 
Peres ; and Baftardy , the Reliff Tir. 1. 
Bas ſtil] her ſhare of the Move- TT 
ables , as in other caſcs. 

| Children procreate betwixt 
pcrions divorced ; and thele ___ 
With whom they have com- tag - 

mitted Adultery can not {uc- a4 2» * 
Feed rothem *. 
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Part Fourth, 


Title TI. 
Of ACTIONS. 


AQions IT Aving finiſhed theſe 
two firſt parts of the 

Law, which treat oft 

Perſons and Rights ;|t 

We come now to treat of theic 

third part , viz, Afions, where-| « 

by theſe Perſons , purſuc thoſe}: 
Rights. £ 

An Adion is defined to be a | 

( 


Regt of proſecuting in Judgement 
what is duetous ; And it {ufters 
yery 


Of Adzons. 333 
$ Fyery many Diviſions, the firſt p,,,, 
Shercof is, that ſome are Real, Tit, 1, 
end ſome Perſonal; 4 Perſonal © 
L4Gion, 1s, that whereby we only Real & 
) [Far prerſue the perſon that is obli- x 
ped 20 us; as wherel purſuca pai 
Man for payment of a ſum 

due by his Bond. A Real 
LAGion 18,that whereby a Man pur- 

ſues his Right againſt all ſingular 
[Srcceſſors , as well as the perſon 

who was firſ obliged ; As 

for inſtance, if one have an 
eſcþInfeftment of Annualrent, he can 
hefinot _ onely purſue rhe Granter 
ofÞtor payment of rhe Money, 

s by a Perſonal AGion , bur he 
hefican by a Real Aion, called , 
re-flan Aion for poinding of the 

xe Þ ground, purſue all ſingular Suc- 
cſſors,and poind the T'cnnents, 
2þand Intromitters with the 

| Renr, for recovering of his 

1s Þ annualrent out of the land, iba 

ry P 2 {tood 


et F 


- Of. Aﬀtions. > | op 
ſtood affeted with his Irfeftfj 
ment of annualrent. 7 - 

 Adtions are allo divided 1 

"rdinary. ations, and attions refſſuect. 

"fÞory,z For, witt'usall Ach$ 0! 

- ons, are called ordinary a@ions 

eXCept Tmprobations, wherebyP 0! 

we purſue papers to be declared 

Impre- Falſe, and . Forged ; Or Redufil 

bati9P. ons, hereby we purfuce Rights t d 


Redu- 73.1303 NEL 
_ be declared.null , and to be redu- 
= 4 


Part- 4. 
Tit, t, 


In Þnprobations there are twoſro: 

Terms given ro produce thend 

-.. Write z becaule the danger isÞut 
of 1mp, great z And if the Writer andfje 
IViineſſes of, and in that Writchpa« 
be alive, their teſtimonies areIici 
onely allowed as probation z whici they 


Re 


— is called, the direc} manner of ys, 
« nner = ; o 1 
of Imp. 1/7probation ; Bur, if, theſe be fin 


dead, the Lords try the V 
ty of the IVrite by (rong preſump- | 
tions and conjeAlures ; which is 


called 


vs 


"Of Adtions. | 
alled.the indirect manner of Tm» , _ 
robation : Bux becauſe in Re. 71. ;; 
efÞ-ctions, the Write called for, 
$ onely tobe declarcd, na/l, 111 "may 
t be produced ; therefore, there JF;;1v. 
$ ONCLY one terme granted ſor pro- : 

1 WELD 
þ No certi5cation will be oran- 
rd againſtany Writes, made 
yy the Purſwer and his. Predeceſ- 
r--and Authors s except he be 
v24 heir to theſe Predeceſſors, 
Ind produce a right made by theſe Certit. 
SWnthors But certification-will in imp. 
the granted againſt any Rights 
ade -to' the Defenders ,- OC 
heir Predeceſſors, to whom 
ley may ſuccecd jure ſangii- 
vr, or to their Authors , Of 
oy to, whom . theſe Authors 
ay ſucceed jare ſanguinis ; it 
ny perſon be- called to repre 
ent theſe Authbors- 
The —_y Reductions Are 
' a 


YU er X 
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ex capite Inhibitionis , whereb 
ar pcs Rights to be declar 
null as granted after Inhibition 
raiſed by us;0r ex capite interdicti 
onis if granted afrer Interdictior 
15 raiſed by us;or ex capite vis 6 
metus,if the rights were extortd; 
from us by force; or ex capi 
frauds , 1t the rights were elici 
from us by circumvention, 1N bot! 
which laſt the Purſuer maui 
Iybell th- Dualifications, - 
Circxmftances from which th 
force- or fraud 'are inferrec 
Or ex eapite lects, if the! deed 
were done upon death-bed. 
prejudice of an appearand Heir 
or upon the Act of Parliament 
1621 *, ifthe deeds weredone 
In prejudice of prior lawfull Cre 
ditors , 11 favours of conjunct 0 
confident perſon ; that is to {ay, 
Relations , Or Trufties, without 
an onerous cauſe, Or to a Cre 
ditors 


Of Actions. 


tor , though for an onerozs p,,, , 
auſe, 11 prejudice of anorher Ti:, :, 
ho bad done prior diligere:, © 
hat was hahile to affe& the ſubject 

,: Wiſponed ; all which, and ma- 
Pe ny others of that Nature are 
oppoled ro ordinary actions ; 

.Fbecauſc, they are extraordinary 

Fremedies invented by Law, 

for the preſervation of mens 
$Rights, andare called extra- 

Fordinary z becauſe they are ne- 

ver competent , till other ordi- 
nary remedies fail, 

Actions of Reprobatozr, and Repro- 
Erronr are in effe&t Reductions; batour. 
and muſt have the concourſe 
ot the Kings Advocate;In the firſt 
whercof,a party againſt whom 
witneſles have depaned | unjuſtly; 
craves, the Decrcet pronounced 
upon theſe Depoſitions to be reau- 
ced;bccaule the Witneſſes have 
deponed firſly , circa initialia te- 

4 ſis 
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Part 4: Jtimoniorum ; and condeſcendi} p< 
Tir, -1- 11 ſ1is Reaſons of Reduction, uptl 9 
-—— 0 the particulars whercin! It 
they have deponed fafly ; and It 
allo concludes, that the teftims| if 

nies ſhould be reprobated. &b 
In the ſu:monds of Erroy ; the bs 
Purſucr craves, that a ſirvic © 
eur. (whereby theDefender is ſerved beirſ 1" 
N-Gn1s to ſrich a man J ought to be re- 
EE diuced;becanle the Purſer is a 
nearer relztio1 t9 the defund. than x 


the perſon wrongoully ſerved; tl 
upon which he condeſcends;|Þ ac 
and theretore concludes, har} 4 
the ſervice, and all fil/awing there-Þ © 
1901 may be reduced; And that} a 
it may be found , that the Tn-Þ i 
gitcſt who ſerved him heir bave er-Þ T 
red; and this 1s the only ſum-P f 

C 

l 

[ 


mon:s that is drawn in Latine 
with us. 
RPE Some Actions, arc called 


«AN 
2, Ack 


judicial, preparal ri, OL prejudichall actt. 
OINS 


Of. Actions. 


10Jons 3 becauſe, they muſt be 


w. diſcuſſed before other actions 
are competent ; as for initance, 
144 IF 1 purſue fora ſum, and the 
, [Defender raiſes an improbation 3 
[alledging the write to befalſe ; 
of che tryal - 65" gi mult 
be farlt diſcuſſed ; and fo is 


ce 


mMcnt. ; 
al . Exhibitions conclude, either 
| mecrly to exhib:t rhe write, or 
the thing called for ; and 
;Þ then -ir is only a preparatory 
;þ action 5 {ſuch as exhibitions ad 
if deliberandam 5 or elle they 
-þ conclude . delivery; and in 
'þ all Exhibitions, the ordinar 
| rerms lybelled , are that the 
| Defender had, has, or has Fraud- 
' fully pret away the papers or things 
| craved to - be exhibite ; and 
| therefore , he is not obliged 
to exhibite, except he had them 


P5  1ince 


prejudicial tO the action of pays - 


Part 4. 
*FIr.. v. 


- 


E xhibi- 
tions. 


-- 
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, on. 


Aﬀtio- 
nes 
Bonx 
fidei, 


Atio- 


nes 
ftriti 
Juris, 
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ſince the citztim, or faxdfih 
. put them away, toc 


ture citation. 


Some AQtions are called |; 
Actiones , bone fidei ; in which} » 
equitie is followed , as Afions| 


pon Mandates, Depoſitations , 
Emption , Location , ©. In 
which the Fxdge conſiders 
what in equity is to be done 
by one party to another. And 
ome ations are ſftridti juris ; 
in which the Fudge 1s to fol- 
low the ftriQ preſcript of the Con- 
tra upon which the ACtion 
is raiſed, as in a Declarator of 
Redemption , wherein the pur- 


fucr craves , that it may be de- 
elared that he has lawfully redeem | 


& the lands , that were Wad- 
ſeted ; in which caſe the Judge 
muft .confider the yery pre- 


cile terms of the reverſion, and 


that the lands were' redeemed 
| conform 


ude a fu-|! 


| 1 


| 


2 


J 


Of Afions.- 
| conform to theſe terms ; nor 


is Equipollency Relevant in theſe 


| caſes. | 

; Some Actions, are called 
| ret perſecutorie , by which we 
' purſue that qzod patrimonio no- 
ſtro abeft; which is commonly 
called, dammage anl intereſt. 

Some are called , penal adi- 
ons ; becaulc we purſue not only 
for repetition, and real dammage, 
but for extraordinarie dammages, 
and reparation by way of penalty ; 
ſuch as are ſpulzies, Afions 
for violens Profits, &. 

Some Actions , are called 
Arbitrary Actions , wherein the 
Judge is tyed to no particular 
Law ; but proceeds ex nobils 
officio, that is to fay', accord- 
ing to what he {ces juſt and fit; 
as an Attion for proving of the 
Tenor of an evid:nt, wherein the 


ſuch 


Complaincr lybels, that he had. 
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Rei 
Perſe. 


cutorizx 


Penal, 


344 ; 
Parts, [uh a paper,( of which he mulſt|? 
Iybel the full tenor verbatim, )\* 
" and that he loſt it by ſuch an 
therefore con-\, 
that the tenor may be|. 
and admi-\' 
nicles in write , which he muſt} 
libel; For , no tenor can beÞ 


Tit: 1. 
I>—n——_—_—  — 


accident ; 
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and 


cludes , 
proven by Witneſſes , 


proven, withoutiome admin:- 
cles in write» And generally, 
there being many things, with 
which the Law behooved to 
truſt rhe Diſcretion and Hone- 
ſly of the Zzdge, tince all caſcs 
could not be Comprehegded un- 
der known Laws ; ittherefore 


inveſted the Fudge with this c- | 


minent power , which 1s cal- 
led, nobile officium , 1n oppolti- 
tion to that officinm ordinarium, 
& Mercenarium , wherein he 1s 
obliged to follow the will of 
te Contracters preciicly , & hoe 
officium mercenarinm Judx nun 


CH @H8 
c 


Es 


Of Aftions. 


| quam impertit nift rogatus, 
Some ACtions, are called, 7;1.* 


Deelarators.; becauſe the Pur- 


. faer concludes in them , that 
ſome ſpecial thing ſhould be Decla. 
declared in his Favonrs ; and rators. 


ordinarly , whercever. the 
King , or any otner Swperiour 
grants a gift, he to whom it 
is granted purſues a Declara- 
tor , craving , it may be found 
and declared, that the Caſuality 
gifted to him,has faln in the Supe- 
riours hands;and that he bas right 
thereto,by vertne of the gift : And 
thus Declarators muſt be ralſed 
upon Eſcheats, Wards, Marria- 
ges, Nonentries, &c. oncly there 
needs no Declarator #pon a gift 
of Forefaulture ; And upon 
gifts of Eſcheat, they raiſe Acti- 
ons, both of general and ſpe- 
cial Declarator 1n one fum- 
monds. In the general, the . 

- PUP 


Part 4, 
Tit. 1. 


OF Afdtions. 


Purſuer concludes, that it ſhould |? 
be found and declared , that the |* 
—— Rebel was lawfully denounced to |' 
the horn; and thar thereby his |. 
Eſcheat fell in the Swperiours |: 


hands: And in the ſpeciat,he 
concludes , that the Tennents of 
th: Rebels lands, whoſe Ef- 
cheat is faln, may pay him the 
Mecaisand Duries, by vertze of 
bis gift, and Decreet of general 
Decharator. But though this 
laſt Action be called, an Action 
of ſpecial Declarator ; it is in 
effett but an A£4ction of Meals 
and Duties : In other caſcsal- 
{o, where any thing is crayed 
to be Found and Declared, 
asa rightariſing upon a ipeci- 
al matter of Fad , for which no 
other Action can be found , 
that has a ſpecial name : Law- 
iers doc now caule raiſe Actions 
of Declarator ; or atleaſt, cautc 
| adject 


od Ac 40 w<L 
wes mh a or BM" 


df 


1e | 
to |: 


FF 
; 


Of Aﬀtions. 7 Wop 
adjett concluſions of Declarator 
to other AQtions,ſuch as Red#- 1;, | 
etions, &c, and theſe are the 


; ſame with the Actions in factum, 
! mentioned in the Czvil Law. 


Some Actions are called Ci- Chet 


vil , wherein men proſecute their gq ., 


; Civil Rights z and {ome Cri- 


minal , wherein Men proſecute 

erimes, ad vindictam publicam. 
For turther clearing of 44&:- 

ons, and how they ought to 


' be hybelled, I ſhall ſhortly ex+ 


plain the nature of a ſummonds Nature 
and ſhall ſet done ſome of. ofa 
thoſe aions which have ſpecial >um- 
names and concluſions. monds. 

The chick parts of a ſum- 
monds, are the Purſuers intereſt , 
that is to lay , the right ftanding 
in his 'perſon , whereby he has 
go0d intercit to 'purſue the 
AXction he has intentcd. 

Secundo , That all the per. 
| ONs 


3 
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Part 4. ſons who ſhould be called as || 
Defenders , be - called in the 


Tit. 7. 


Medi- 
um 


concly. 


dendi. 


Will of 


the 
Sum- 
monds, 


2 2 


Simmonds,and fince it isa Rele. 
vant exception againſt a ſum- 


monds, that all Perſons hav- | 


ing intereſt are not called; Fhere- 
fore it follows clearly , that 
for rhe more ſecuritie it 1s fit 
tocall all Perſons, who may 
be concerned in the debate. 
Tertio, The medium conclu- 
dendi ; that isto ſay, the ground 
whereupon the. Perſons called , are 
lyable to. pay and perform what is 
craved, — | 
Duarto, Aﬀter all this 1s 
narrated , the King in the Sum- 
monads,, fays, Our Will is, &. 
that ye cite ſuch and ſuch perſons, 


&c. which is called, the wil! of 


the Summonds, and which 
will of the Summonds does 
comprehend ., a command to 
the Meſſenger, to cite the De- 
gs fenders 
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fenders ; and expreſſes the g,,, , 
/ number of dayes, upon which Tit. 1, 
they are to be cited ; and © 
; the places to which they are 
' to becited; and before whom 
| they ſhould compear * As 
alſo, the Concluſion craved by con- 
the parſucry,cach of which ſam- cluſion. 
momds , almoſt has it own ſpe- 
clal S$:ile and Terms and | by *R,J.6. 
Act of Parliament , Writers par. 19- 
in Sed ++ 2 t. 12; 


HIS FLLLS $ Tarts Sen. BY 
Are COmmanaucyu nor to ail 
the Ancient Stile F. 


It is obſeryable, that though 
the matter of fa? be ordinarly 
narrated before the will of 
the ſummonds; yet Szm- 
monſes of Redu@ion , Improva- 
tion, Transferrance, Spulzie,and 
Declarators of Nonentrie ; b&- 
gin, at, Oar Will is, &c. Ani 
then gocs on to the intereſt of 


the purſucr, &e. 
In 


Part 4- 
SW. 0. 


4 Tran- 
| fawpts. 


Of Actions. 


craves the papers to be Tranſumed ; 


and that therefore it is neceſ{- | 


ſar to him to have Doubles, 


and tranſumpts of the rights ; | 


and this is the purſuers intereſt ; 
and that the Defender has theſc 
Rights, or is obugea to pro- 
cure him Tranſumpts 5; And 
therefore concludes, that the 
Defender ſhould be obliged 
to exhibite, and produce them 
to be judicially Tranſumed ; and 
the authentick, Tranſumpts to be 
declared as ſ:rfficient for the ſecuri- 
zy of the Purſuer in the ſaids lands 
as the original writes them- 
ſclyes. 


In a Sunmmonds of Multiple 
poind- 


In a Summonds of Tranſumy:, | 
the Purſuer ( who inthe ſum- |] 
monds is alwayes called the | 
Complainer ) lybells, that he has | 
Right to the Lands whereof he | 


s A 4 r 0 wn ws. 


" ww 
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| poinding , the Complainer hay- p 
/ ing narrated , that he is 


troubled by ſuch and ſuch Perſons, 


| who docach of them pretend 
| Kightto a fum, in which he 


Is tyable; he therefore concludes in 


| againſt all of them , to com- 
| pear tO hear and fee the ſame 


tryed ; and the Party who 
ſhall be found to have beſt 
Right to be preferred; and the 
other Party to be diſcharged 
from troubling and moleſting hing 


#1 all time Coming. 


| Ina Summonds of Transfer- 


rexce, the Complainer lybells 7.,,x. 
that the Defender is Heir to his ferrence 


Debitor : And concludes, that 
the debt ſhould be Transferred 
in him Paſive as Heir, and 
upon the other Paſſive Titles ; 
and therefore, that Letters and 
Executorials may be direfed 
againft 


Part 4. 


Tit. 8. 
— 


Sum- 
monds 
of Regi 
itratiog 


Of Actions. 


againſt him , in the ſame man-|! 
ner 4s they might have been dire-|* 
cted , uſed, and exeented againft | 
bis Predeceſſors, before bis deceaſs .|? 


Theſe Transferrences are uſed | 


when there is an Decreet ob- 


rained , or bond Regiſtrated | 


againſt the Defunct in his life- 
time ; but if the Bond was not 
Roaoihteatord then there is a 


EY 
Summonds of Regiſtration raiſed 
in which the purſuer .con- 
cludes, that the ſaid Bond 
ſhould beinſert and Regiſtrated in 
the Books of Comncil and Seſſion, 
to have the ſtrength of a Decreet ; 
and Executorials ts be direct 
thererpon in manner therein men- 
tioned, 22 203 Gat, 

In a Simmonds of prevents'; 


Pceven- IT he - Complainer narrates ; 


ro. 


that he having raiſed liters of 
borning, the ſame were ye" 
| ec 


——_— P"Y kvnghs wi 
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ded upon muſt frivolous Reaſons, y, . 

| to @ very long day n and there- Tit. = _ 
! fore concludes , that the De- 
f | fender - ſhould bring with bim 
[| the ſaid Suſpenſion , the blank 
| day of blank , prevento termino: 
1 | to hear and ſee , the lame 
- | called , reaſoned and iſcuſſed, 
| | with Certification , that it he 
- | fail, the Lords will cauſe call 
| the Suſpenſion , upon a coppie , 
| and admit Proteſtation therein, 
| F and ordain the letters to be put 
, | to farder execution, 

' | Ifan Advcation be raiſcd to Advoce 
ro0O long a day of compearance, tion. 
t1ere may be likewiſe a Sum- 

_— of Prevento raiſed there- 

OI. 

In a Summonds of Contraven. <vtra 
tion of Laborrows; | the purſucr --aigs : 
lybells, that A. B. hecame ſurty, 10ws. 
and Laborrows for C. D. that 
the Compla iners, Wife, Bazrns, 


Men, 


-- 


254 Of Afdions. 


Parts, Men, Tennents , and Servants, | 
Tit. 1. ſhould be harmeleſſe , and 
— r5haithleſſe in their Bodies , and 

lands, &c. And then ſubs | 
| ſumes upon the prejudice | 
$:'þ done , notwithſtanding of the | 
| 9! ſaid caution: And therefore | 
concludes , that both the 
Principal and Cautioner, ſhould 
be decerned to have contraveened 
by the ſaid 4ct of Caution , in 
va manner foreſaid; and there- 
1.0! throw, that they conjunctly and 
| ſeverally have incurred the fore- 
EE ſaid pain , the one half tothe King, 
| and his Theſaurer , and the other 
half to the Complainer , as Parity 
grieved. 


24 gee dt; > - - 
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=, 
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In a Declarator of property, the 

_—_— Complainer natratcs his right 
by | i " to the lands, and how long 
* 17 and after what manner, he | « 
| and his Authors haye been | | 


by 
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and troubled by the Defender ; 


and therefore concludes that 


ic ſhould be found and de. 
clared, rhat he has the (ole, 
good, and undoubted Right, 
and intereſt in and to the 
aids Lands; and that there- 
fore the ſaid Defender, and his 


| Tennents, and Servants and others, 


of their cauſing , and command- 
ing, ſhould be decerned , not to 
trouble, nor moleſt them for the 
future, intheir peaceable poſſeſſio- 
on, bruiking , and joyſing there- 


OFo 
If the Complainer deſigns 
only to maintain his poſleſſt 
on ; without bringing his pro. 
pertic in contrayeriie he raiſes 
,) 
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| by themlclves, theirTennents, ,,,. , 
| and 'orhers baving Right from T1,, x. 
| zbemr, in the peaccable poſſeſ- ——— 
' ſion of rhe faids lands ;. uns 
till of late that he is moleſted, 


2 56 Of Afions. 


Part 4. 


Sum- from troubling and moleſting bim 
mones 3y the peaceable poſſeſſion of his 
of Mole 1 1dr. 
fats. Ina ſimmonds for poinding 
Povne- he ground -,, the Purſuer nar- 
ing; of Tatcs, that he ſtands infeft, and 
tie feaſed inanannualrent of 
ground. tgbe uplifted, out of the lands 
of and therefore 
concludes againſt the Ten- 
nentsof theſe lands; and the 
Heritor for his intereſt, to hear 
and ſee Letters directed to Meſſen- 
gersat Armes Sherriff in that part, 
to Fence, Arreſt, Appriſe, Compel, 
Poind, aud Diſtrinzie the readieſt 
Goods and Geer, that are preſently 
pon the lands; and yearly and 
zermly in time commg , during the 
not redemption of the annualrent. 


a Summonds of Moleſftation ; In | 
Tir. x. Which he only concludes, that | 
they ſhould defi , and ceaſe | 
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| Ina ſummons of Spulzie, p,.., 
 fxhe King commands Meſſengers, Tix. . 
fee, (which is thefſtile of all 
 |Summonſes, which begin 
(with , Ozr Will is, )) to Sum- 
mond, Warne , and Charge 
the Defender, to compear and 
anſwer at the inſtance of the 
Purſwer againſt whom the ſpul- 
Zie after ſpecified was com- 
mitted ; thar is to lay , the 
[Defenders for their Wrongous, Vi- 
olent , and Maſterful coming by 
themſelves , and their ſervants , 
complices , and others in their 
name; of their cauſmg, ſending, 
hounding out , command, reſet, af. 
fiſt ance, and ratiabition, to the 
lands of upon the day of 
and for their Wrongous, Violent, 
and Maſterful ſpoilziation of #he 
Goods (to be condeſcended on) 
And then concludes , that they 
hould pay the prices extending to 
Q and 


—  — —— 


Spulzie 


_ TS hd no ta _—» — 
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and the profits, that the Complai 
er might have made of the ſaid{ct: 


—-—= Goods daily fince the ſaid ſpulzin 


Wak- 
NINge 


Furth. 


tion , extending to 
In a Summons of wakzingg»e 
the Complainer -after narrato : 
ing that he had raiſed ſuch $14 
Summonds , which he ha$ 
ſuffered to lye oyer and ſleeyjbat 
for a year ; ( for there needffiece 
no wahkning it there was any 
Zadicial AF, or Minute upoi 
the Summonds within rhe 
year _) and therefore conſnd 
cludes againſt all the Perſo 
cited in the firſt Summonds 
to hear and ſee the foreſaiiſ4rr 
ation called, wakned , and bow! 
gun, where it laſt left inſjtedno 
into , and Fuſtice Adminiſtratth 
therein, till the final deciſion of the 
eauſe. 
A Furthcoming is that Ati: 
wherein the Arreſter ly- 


coming ON, Dale 
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xells , that he having raiſed part 4. 
eters of Arreſtment, he caulcd, Tit. t., 
| Meſſenger lawiully Fence, 
kind Arreſt all debts owing BY 
he Defender tO the Debito! » 
Fo remain under Arreſtment 5 
$14 to be made furthcoming #9 
$i ; and therefore concludes, 
hat the Defender ſhould be. 
Fecerned to make furthcoming 
Wpayment , and delivery to the 
maid Complainer , of the ſum 
df adebted, reſtand, ow- 
1d be him to the laid Debi- ack 
or of Ar- 
ﬆ It notwithſtanding of the reft- 
Arreſtment, the Debitor pay his 2+ 
pwn Creditor ; there isan {um- 
Jnons for breaking of Arreſt- 
ment, wherein after the Ar- 
eſtment , and payment is 
 Þarrated , the Purſurer con- 
ludes, that the Defender ſhould 
be decerned to have broken the Ar- 
| Q 2 reſtment 


+ AGO ODE I VO ion ib dire 8, 
_ ORE” - : 
Ws, 4 


J6O 


Part 4. 
Tit. b 


Accu- 

mwulati- 
on of 
Actions 


Of Actions. 


reſtment then ſtanding 3 
not Izryfully and duely Iooſed ;, an 


therefore to be puniſhed in his pe ! 
fon, and goods , conform to thif 


Laws of the Realm, in example 
others. 


Though the Accumulatinf 


of ſeveral actions into one Iybel 
was not allowed by the Cz: 
Law ; yet it is allowed by 
Ours, in which we may no 
only purſue {cyeral perſons 
for (cycral debts in one lybe 
which we call by a genera 
name.,an actions againſt debitors 
but we may likewiſe accamy 


late ſeveral concluſions , againlf* 


one and the ſame perſon 
though they be of different ns 


trres;as Reductions, Improbation: 


and a declaratory of propertity 


and a&ions of general , and ſj: 
cial Declaratory ; in all which it 
isa general rule , quot articuli 
eot libelli, Bur 


his 


Of 4Fions, 


But when many actions are 
ompetent , for one and the 
ame thing, as if a Meſſenger be 
forced , we may purſuc 
Fhe Deforcer Criminally ; ( which 
Hl infer confiſcation of move- 
. yles, or civilly for payment of our -_ : 
- and the purſt1i ng " NE. 
þ2e Onc docs not extinguiſh, or num, 
Fonlume the other ; and. ary 
Ther the Criminal or Civil action 
nay be firſt purſued ; and 
0 the concor fe of all actions , 
the actions which concurr 
ave diflerent conclaſions , as 
n the foreſaid inſtance, where "PA 
Sc Criminal action of Defo _—— 
ent concludes Confiſeation, and 
he Civil action only payment ; 
hough the Def: nder be afſolzi- 
ed in the Criminal Prozefi os YET 
Jhe may be purſued C:villie, 
Jand the deforeement referred to 


f h; ;N oath. 


Q } Title 
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Title II. PT 
Tile Of PROBATION. ſd 


* Ls 

OR. underſtanding th of 

matter of Probation,1t il - 

fit to know , that ah 

Probation is cithcr bypr 

Prota- Write, by Oath, or by Witneſfha 
UN, fes. CC 
Probation by Write, has beenſ#"j, 
formerly explained in thqcra 

Title concerning Obligations bjÞn! 

VW'rite. writes dei 
Probation by Oath, is when etÞthe 
ther the Partic or Judge he 
referres any thing to the oatlþwil 
of the contrare partie z bat reg fur 
larly, no mans Right can bQW 


By taken away by oath ; cxceptÞ's C 


Dath. he who has the Right, refer} + 
the ame to the adverſaries wh 
oath; but when there is a former &f 
probation alrcady adduced, the 2/0 
Fudge 


Of Probation. J- 
«dge ſometimcs gives an oath ,,, 
f ſupplement , which is ſo cal- Tix. 2. 
ted, becauſe it is given wo 
N wan the Probation already 
11Yca. 
i An Oath of Calumnie. 1s that St 
- ath of 

aFhereby either the Puriuer, cajum- 
yr Defender is obliged to {wear nie. 
bat the prrſute, defence, reply, 

&c. are not groundleſſ, and. 
nþ-njuft, and this may be..r. 
T raved by either Party, at ok 
ny time during the depen- act ia 8 

dence; and it it be refuſed, | 
the puriver will have no frr- 

$ther action ; nor the Defender 
will notbe allowed to infit any 
urder in that defence, Duply, &ec. 
gwhereon his Oath of Calumny 
Jis craved. | 
| An Oath in Litem, is that ; 
| which Law allows the Judge to O3Þin 
deferr to him who is injured; for pay 
proving the quantities of the thing 
wheres 


Part 4. 


Tit. 2, 
— — _— 


A9ua- which wecall to depone with a 
quality; V. G, if T purſuc Titins| 
for payment of 100. 1h. which} 


lifed 
Oath. 


Of Probation. 


wherein he is injured ; V.G. | 
I purſue Titi, for having 


brok up my trunk; and I hav 
proved that he did break it up | 


the Judge will refer to my oath 
what I had in the Trunk ; an 
this is allowed both iz odium 
of him who commits the in- 
jarie ; and leaſt the perſon 
#1uſtly enjured ſhould loſs his 
Right for want of Probation. 

A qualified Oath , 


but circumſtantially ; 


ſimply ; 


be promiſed to pay, who compears , 
and depones , that he did indeed 


promiſe;but it is as truethat be al-| 


lowed the Purſuer to intromit with 
goods belonging to the Deponent , 
equivalent to the ſums due by the 


pro- 


is , that| 
whereby he to whoſe Oath any 
thing us referred , depones , not 


pron 


ly 
thc 
ly : 
be 
nece 
the 


Ita 


Of Probation, 
Ii promiſe : with which according- 
18 ly he has intromitted : An 

| thoſe qualified Oaths general- 
Fly are admitted; if the quality 
, be intrinſick , that is to ſay, 
| 


neceſſarly imployed in the nature of 


ml the thing ; As1n the torclaid in. 
Ml ſtance, 
nf Bur if the quality be extrin- 
SF ſick, it in cficct reſolycs 1n a 
detence, and ſo mult be pro- 
#ycn otherwaycs, than by the 
YI qualified oath; as it a debt be 
threferred to a pariies oath, who 
;Idepones, that he acknowledges 
| the debt, but that it is payed ; 
| this will not be admitred as 
Fa gualitie, but 1s in eftct a 
\þ defence which mult be proven, 
Þ otherwiſe than by bis oath, 
Probations by witneſſes , hav- 
of old, untill the falleneſs of 
men forced our Law-Givers , to 


G9 all 


ing been allowed in all caſes 
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Part 4. 


Tir. 2. _ 


2b 


Part 4. 
Tit. 2, 


Of Probation. 


allow nothing ahove 109. lib, #0 
be proven without write , or oath, 


and promiſes, to be only proven by 
oath; this Probation by witneſſes 


is therefore called, probatzo pro 


#t de jure; and it is fir to know, 
that none within degrees de-| 


fendant, that is to fay , who 
are Corfin germans, Or of nearer 


Relations, can be witneſles; not 
Women, nor Tennents, who have 
no Tacks , nor perſons declared 
infamous, nor Domeſtick Servants || 


nor fuch as may gain , or 
loſs by the cauſe ; nor ſuch as 


have given partial counſel ; that 


is to ſay, advice to raiſe or carry 


on the purſute ; or {uch as have 


told what ws will depone; which 
wc Call prodere teſtimonium; not 
ſuch as compear to depone without 


bring cited; whom the Law| 


calls, Teſtes ultrontos , and re- 
jets them , breearuſe of their 
fuſpeded 


ſr 


F4 
tt 


ww, þ DD v\ © po 


| Of Probation. 
ſuſpefed forewardneſs ; All 0- 


come when they are cited 
there will be firſt horning, and 
then caption dire&ed againſt them, 


which are call:d firſt and ſecond 


diligencesbut their eſcheates will 


' not fall upon that horning. 
Preſumptions, are a kind of = 
# probation, and a preſumption 7s 


defyned to be a ſtrong ground or 


' argument, whereby a fudge has 


reaſon to think, , or be convinced 


' that ſuch a thing is true; an 


they are divided into preſump- 
ziones juris, which though they 


| be ſtrong , yet may be taken 


off by a contrary probation; as if 
a man threaten to - poyſon 
another, if the perſon was 


| thereafter poyſoned , it 1s pre- 


{umablc that hc was poyſoned by 
T2e 


thers except theſe may depone, +; 
and are Alled habile witneſſes: an 
Y And if habile witneſſes rctule to 


307 


Part: 4. 


Pre. 
ſh umpti- 


368 


Part 4. 


Tit. 3. 


Of Sentences and their Execution, 
the Threatner ; and preſumptiones 
juris & de jure z ubi 's conſtituit 
ſuper preſumpto ; and thus the 


Law preſumes, that an zltro- 


nius Witnels, who offers him. 
{clf, 1s partial ; and therefore 
Statutes upon thar preſump- 
tion , that he ſhall not be rc- 
ccived;and againſt theſe preſump- 


tions, no probation can be aamitted. 


Title III. 
Of Sentences and their Execution. 


FTER a Decreet is ex- 
tracted, the Obtainer 
thereof raiſes letters of 

horning thereon ; whereby thc 
party decerned 1s charged to 
pay or fulfill the will of the 
Decreet ; under the pain of 
Rebellior, and this Decreet can 
onely 


Of Sentences and their Execution. 
only be quarrelled by Redufion, 
or Suſpenſion , in both which 
the reaſons whereupon. it is 


' quarrelled are {et down; nor 


can a Deereet of the Lords, be 
taken away without Redu@ion ; 
and if there has been a Debate 
in the firſt inftance, ( for ſo we 
call the a&ion before the Decreet 3 
as we call Redufion and Suſ- 
penſion the ſecond inſtance 5 
then nothing that was compe- 
tent to have been proponed before 
the Decreet , will be admitted 
but will be repelled, as competent 
and omitted ; for elſe there 
ſhould be no end of Debate 
but yet it any thing have 
newly Emerged ; or has newly 
come to the Parties knowledge , 
theſe are and muſt be re- 
ccived, it he depone, that he 
knew not the ſame formerly. 

The ordinar effc& of a Sj- 


penſion 


3%9 


art 4. 
Tit. 3, 


J70 Of Sentences and their Execution, 


Part 4. Penſion is to flop the Execution of 


Tit. 3. Sentences for a time; And it is 
Ta Summons, wherein the Party 
alledged injured by a Decreet, 

does cite the Partie who 
>uſpen- has obtained the Decrect 
'0n* beforethe Lords, ( for no infe- 
riour Conrt can Suſpend ,,) to 
anſwer to the Reaſons offered 

by him, for Su; pending Executi- 

0: upon thar Decreet : Which 
Summons proceeds upon a Bill, 
wherein rhe reaſons are repre- 
ſented to the Lords ; for though 
ſometimes , the Lords ordains 

the reaſons to be debated upon the 

Bill, yet ordinarly they or- 
dain letters of Suſpenſion to be 
raiſed: -If the Decreets be in 

foro, then the Szſpenſion mult 
paſs by the whole Lords in 
time of Seſfon , and by three 
Lords in time of Yaccance ; but 
other Decreets may be Suf- 

oy pended 


—_ 


Of Sentences and their Exeention, 


ended by any one Lord. 

F There are other reaſons _ -q 
allowed to be inſiſted on beſide 
theſe in the Bll, and theſe are 
called eiked reaſons, and a man 
may ſuſpend upon new reaſons, 
as oft as he pleaſes for competent 
and omitted is not received a- 
oainſt Suſpenſions. 
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It the Swſpenſion be called, 
diſcuſft,and the letters found or- 
derly proceeded,that is ordained 
to be put to furder Executi- 
on : Then Letters of Caption 
may be raiſed; whereby all 
the Inferiour Judges and Ma. Caption 
giftrates, are ordained to con. 
curr with the Meſſenger , in ap. 
prehending the Rebel, ana = 
ting bim in priſon ; which if they 
refuſe : or it the Priſoner there- 
after eſcape our of their priſon, 226d: 
tbey are lyable to pay the debt, © 
by 


——_——___—_ 
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Part 4. 


Tit. 3. ; 


Ejefti- 
no. 


Letters 
of Fire 
and 

Sword, 


Of Sentences and their Execution, 


by a Subſidiarie aFion; 

Deecreets are exccuted like- 
wile by Poinding , and Arreſt- 
ment upon the Warrand in the 
ketters of borning,which are tully 
treaced in their proper places, 
vide ſupra, Tit. Poinding, and 
Arreſtments. Tit. 5. Part J. 

AS to execution of immoveable 


goods , which is by Compriſing 


and Adjudication , the ſame 1s | 


formerly treated, Part 2 tit. 12. 
It the Decreet be , ro remove 
from lands, then the Party de- 
cerned to remove,being denoun- 
ced Rebel, for not removing ; 
the Sherriff,, or Judge ordinar, is 
charged to eject, who comes to 
the land, and puts out the fire, 
or caſts out ſome of the pleniſhing ; 
Bur if a man continue to poſ{- 
{els in ſpight of all Law, aftcr 
he is legally ejefted, the Privy 
Council will give Letters of Fire 
| and 


Tr 


Of Sentences and their Exeention. 


and Sword , to the Party injured; y,.. , 


| Commiſſionating the —_ Tit. 3. 
il 


and others whom he wi 
name , to diſpoſſeſs hin by the 
Sword, to raiſe Fire, and uſe all 
other ſeverities , fot which the 
Commithon does indemnifie 
them. 

If ſuch as have debatable 
Rights , chooſe rather an amt. 


| 


cable, than a Judicial deciſion 


they ſub{crive a Submiſſion to 
Arbiters , and if they pleaſe, 

to an overſman , and another ntl 
blank, on the back of the Szb- Ari. 
miſſion ; wherein they may fil] tral. 
in their Decreet Arbitral : And 
though it be free to theſe Ar. 
biters to accept 3 yerif they 
once accept, the Lords will grazit 
Letters of Horning to force them to 
decide, | 

Though theſe Arbitcrs are 
not tyed to the {ſtrift ſolenr- 
nities 


I73 


| 


374 Of Sentences andtheir Execution, 


xities of Law , yet they muſt 
Title n obſerve material Fuſtice z and 
——'therefore, they muſt advertiſe 
Parties , that they may give tm 
claimes ( for a claime to Arbiters 
is in place of lybels + nay ) 
and muſt allow Terms to 
prove; And though Equity 
1s to them a Rule, as Law 1s 
to other Judges; yerit cither 
Party be enormly lefſed, the Lords 
will. ſuſpend and reduce their 


«% ow 
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ey are tycd to decide , they 
muſt decide within a year of 
the Submiſſion 5 and it Wit- 


upon a Bzll, grant letters of horn- 
ing to force them to appear. 


Title 


Deereets.]f theSubmiſſion bear no | 
| day,betwixt and which | 
t 


neſles will not voluntarly appear | 
before them , the Lords will | 


ec 


—w 


Tithe IV, 
Of CRIME 8. | 


\ 
RIMES are cither Pri- i! - 
yate, where the in- - 
jury is committed ©,;qvs | 
| againſt private Per- a 
ſons $5 orPublick, where it is 
committed immediately a- x 
cainſ{t the Common-wealth. i 
Private Crimes , called alſo 
| deliffa, 1n the Civil Law, oblige Delitta 
| the Committers to repair 
the Dammage , and Intereſt 
| of the private Partic, 
Crimes are in Scotland cither 
puniſhed capitally, by dearh ; 
or pecunially, by a certain fine; 
Or 


s > 
. =: 


Of Crimes. 
or Arbitrarly at the diſcretion 


art 4. 
_ - of the Judge. 
Trea- 
ſon. Capitale Crimes are 
KJ.2. Treaſon,which is puniſhed by 


+5 = forefaulture of life,lands, & goods. 
K.C.2 Itis Treaſoninany man, to 
Plot , contrive, or intend death, 
a& ire, 7 deftrudtion to the Kings Ma. 
XC, 2 jeſty; or to lay any reſtraint upon 
par. 3. his Royal Perſon; or to deprive, 
act 2. depoſe, or fuſpend him*, or to 
gay " endeavour the alteration or di- 
*K..C. 2 verſion of the Succeſſion ; to Levy 
par. 1. warr againſt the King, or any 


= 1. Commiuſſionated by him ; or to 
—_ intyſe others to invade hin , to 
or. 12. make Treaties, or Leagues with 


att. 54. Forraign Princes ; or among(t 
K.J}.2. themſelves without his conſent , 
PareO. To riſe in fear of warr againſt 
act 24. he K; Ro ka 
*K.].6. t9e King ; to raiſe a frey in bis 
Par. 8s. hoaſt*,to Aſſaile Caſtles where he 
att 129. reſide s*;to impugne the Authority 
150. 


6c of 
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Of Crimes, 
of the three Eſtates ; to decline IM 
the Kings Authority; not to Tj ©, 
come out to the Kings Hoaſt ; or 
to deſert it X; ro maintain or *K.J.x. 
reſet Treatours +; to conceale Par. x, 
Treaſon; to counterfite the Kings tA "M 
copne 3 and to raiſe wilfutfire *; par... 
all which are Species of high *K.J.s. 
Treaſon, Par. 3, 

We have a kind of Treaſon ** #+ 
in Scotland, which we call Sta- 5;a+. 
tutory Treaſon 5 becauſe it 1s Trea- 
 meerly introduced by ftatwte, ſon. 
and not by common Law © Viz. 


Theft in landed men *; becaule 4x 7.6; 


of the danger of thar kind of zar. 11. 
theft ; murder under truit *; as A 5a, 
it one man ſhould kl! another. "ibid. 
4 . -* Atsg1. 
when he invites him to his 
houſe; or a T#tor ſhould kill 

his Pzpill; which becauſe of 

the eaſieſt and attrociouſneſi of *R.J.6. 
the Crime 1s made Treaſon ; Par. 12. 
The fireing of Coals henghs* , all 146. 


aſſaſſe- 


Z76 Off Crimes, 

= afſaſfmation*;& the purſueing ane: 

_ ** ther for Treaſon without being able 

ik, +4: » R : . 

—— #oproveitt. All Jeſuits, Seminary 

*R.C.2 Priefts, and traffeching Papiſts *, 
* 79-4 . 

Par, 2. 4nd all thieves , who take bonds 

A@ 13. from lealand honeſt men, for re- 

#E.1.6..entering when they pleaſe: All 

_ '” -who purchaſc benefices at Romez 
49. Gs 

*K.7.6. are guilty of Treaſont- 

Par. 12. 

at 120 No Crime can be purſued 


+#K.1-5- againſt a man or his beirs, after | 


_ 5. his death ; except that Treaſon 


K.Ja.6, which is commitred againſt | 
Par. 6. the Kings Perſon , Or Commons | 


At 69. ,ealth. 


Theother Capital crimes are | 
*E..C.2 Blaſphemie , Mans ſlaughter, or || 
Par. 1. Homicide; for all Homicide is | 


Seſl. 1. Capital with us : Except it be 

= : 8 CaſuaP*,or Homicide in {elf de- 

Par. 13. fence, 

A 137 Theft 1s puniſhable by death; 

and 14: but we call ſmall theft pickery 
| an 


—_— ES 


Of Crimes. | 379 
and it is only puniſhable arbji- ,,__ 
trarly *, Tir. 4- 
Notorr Adalterey, that is to *KT:3: 
ſay, where there are Children of Par: 7: 
the Marriage : or where the adul- Co 
terers converſe openly at bed and wo ay 
board ; or being diſcharged by the 1&5, 
Church to converſe, do continue to K:1a:6: 
converſe zs puniſhable by death ; wn 
but ſimple adultery is only puniſh- +K:1:6: 
able arbitrarly. Inceſt * , Bug- Par: 1: 
{ gery, Duells | , the invading Ae14: 
of any of his Majeſties Of- *.R2J:6 
' ficers, for doing his Majeſties ſer- F, _ 
| vice, F, orgery T, Witchcraft , and FK:]:6 
the conſulters of Witches, Sorners, par: 16: 
'that is to ſay, ſuch as maſterful-' act 4: 
i ly take Meat and Drink, from the JF: SO 
' Kings People without payment}: + 9. Mg 


| conceallernsf the ſame; Mutilation, Par: 7: 


which is the diſabling of a mem- _— 

at 73:TK:]:1:par:1:att 5: & 7: *K:]J: 3:p: 10: 

at 71; * K: ):6:p:14:afi93:;FK: J:,6:p: 6: a: 76: 
ber 


All wilfull hearers of Maſi X, and a& 22: ' 


Of Crimes. 
ber, (though de praxi ; this bef} Ki; 
ordinarly puniſhed with anf ſ#c 
” arbitrary puniſhment : Or theſſthe: 
Authours of infamous Lyiio 
bells, Seditious Speeches , tendneo! 
ing to ſedition ; the ſtrickers ofChz 
any Judge in judgement ; mixeriwr« 
of Wine, and committers of hame-wo1 
*K.J-3- ſucken, by which we underſtantſþan 
_ the aſſaulting or beating any manſgdal. 
+K.J1. 77 his houfe. | TI 
Par.1. The Crimes to bepecunially puniſp1n 
= _ ſhed are the layers of Red-fiſh *þj{-a2 
pars 1: Killers of Daes, Deer, Roest;deſtroy7 4: 
act 1: & ersof Bee-byves, Fruit-trees,GreenfF 
A@ 16: wood;kindlers of Mire-burn;excepfEVE 
Par: 14* z1 the Moneth of March ; Steepin! DE 7 
24:10 \F Green-Lint in runing Waters pÞ!e 
or Loches ; ſuch as are guiltie ofhE 
abominable Oaths 5 and Furnifgan 
cation. EXT 
Crimes to be arbitrarly pu : 
niſhed at the diſcretion of theſwh 
Judge, ate negligence in hot 
Rings 


Z8O 


Part 4- 
Tit. 4. 


Of Crimes. 

| Kings Judges and Officers F, andy, 
nl ſuch as unjuſtly murmure againtt Tir, 4, 
themt; breakers of the Kings prote- © 
f ion * :the bringing home of erro- *K.J.2« 
neous Books Þ ; and the troublers of _ _ 
AChurck-men ; Crafts-men X* who +] pe 
Y Aa J. 5s 

Awrongouſly refuſe to fulil the par.7. 
work which they bave taken in = =o 
J.Io 


and : verbal imuries. and ſcan- 
fpand of ] I ſe Par. 11. 


peels, againſt private Parties. _ 
| Ir is fic to know, that no &.].s. 
tpuniſÞment left arbitrary by the Par. 7. 
RLaw , to the diſeretion of the 39 196 


by 
> 


L7#dge, can be by him extend- 


*K2]J:12 
| Par: 5: 
4 to death; and that where- a& 80: 


gever the Law appoints death to Ii: Jai 5: 
be inflited, the offenders move- Par: 7* 
fables fall to the King ; though 3&7: 
the Law does not expreſs the 
fame ; and though the ſentence 

ext re's not the confiſcation. 
| There are other Crimes, 
Frhcreof the puniſhment is 
ot reduceable to any of theſe 
kinds 


282 Of Crimee. 
: kinds; and thus perjary, and 
oY 4 Bigamie, ( which = kind of 
"oO perjury ; becauſe, a man who 
marries two wives breaks his 
*2.Na Mzrimonial oath » ) are pu- 
_ - niſhable by confiſcation * of all 
* the Offenders Moveable Goods, 
Impriſonment, and Infamy. 


Deforcers of Meſſengers, and | 
breakers of arreſtment , are pu-| 
Par.y. Miſhable by confiſcation of all| 
AR 118 their Moveables | ; Foreſtallers of 
Par. 12. Mercats X , by buying things be-| 


TK-1.6. 


1.50 fore they be pr.ſented to the 


Atigs Mercat ; or before the Mercatf 


be proclaimed , are puniſhable 


by Impriſonment , and Confiſcati- | 


on of what i bought. 
*K.1.6: Ocker, or Uſury * , which is 
Par. 11, , | 
A 52. allowed; or the taking axrnres 
Par. 14. before the term of payment ; 18| 


AE 222 puniſhed by loſs of the prin 
Mew cipal ſum ; for the Debitor 1s toſ 


be 


the taking more than the annualrent| 


hd } hd _— 


SI 
[| wh 
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be free from the Obligation, p,.; ,. 
and the write being reduced 5 the Tit. 4. 
ſum belongs to His MA FESTIE. 
| Stellionat or the making of 
double Rights; is puniſhed by in- 
famy*; and their perſons are at the "1.5. 
Kings will. -<nſin 
- The Keepers of Victual to a Keta.s. 
dearth, are puniſhable as # Oc- Par. 12. 
| kerers; and by the Civil Law,per Act 141 
| beg: Ful: de Annona. Bribing of « 7 . 
Fudges 1s puniſhable by infamy par... 


, and deprivation ; Pligiam or A 22. 
the flealling of men , SA par- K. Ja.s. 


Par. 6. 


| ticular Crime by the Civil Law; at93 


but is a ſpecies of theft with us. 
, And Theft-boot which is the 
ſaving a thief by fyning with him, *K.J.6. 
| is puniſhable as theft *, Ba- PR 13: 
; ratrie, Or the obtaining benefices == 
| from Rome , is puniſhable by #K.1.6. 
| + baniſpment and infamy. Ames Par. 1. 

"Ht15,00 the ovtaining offices by un- _— 

 1:5t means, 15 not puniſhable un- aq -2 

der Monarchiz. K 3 The 


3-4 


Part 4. 
Tit. 4. 


FR. J.4 
Par. 6. 
act 62. 


Kt.v 
Par. 14 
act 74. 
K. Ja. 5. 
Par. 3, 
act 7. 


Of Crimes. 

The puniſhment of Crimes 
is taken oft,cither by Kemiſſions, 
which muſt paſs the Great Seal, 
and mult expreſs rhe greateſt 
Crime 4, tor which the Remiſſion 
is granted: Or by Indemnities, 
which is a General Remiſſion 
granted by the King or Parlia- 
ment ; ketwixt which two there 
1s this diflercnce,that the ob- 


taining a Kemiſſion does not | 


free the obtajner, from * aſſy- 
thing the party,that is to ſay, from 
repairing his loſſes ; ſince its pre- 
ſumed the King does only diſcharge 
what belonged to him, which 1s, 
vindifta publica ; But not what 
is the intereſt of private parties, 
or vindicia privats ; but be- 
cauſe all the people are re- 
preſented in Parliament : the 
King and Parliament may by 
their Indemnity ; diſcharge both 
the one and the other. 

He 


_ i. 0. © 3 


| 


Of Crimes, 
He who founds on a Remiſ- p,,, ,. 
fon, acknowledges the Crime; Tir. 4. 
but he who founds on an 1n- 
demnity does not. 
The King likewiſe reſtores 
men ſomerime againſt forefaxl- 
tures; which Reſtitution 1s El- 
ther by way of Juſtice, finding 
that the perſon was unjuſtly con- 
demned ; and then the Perſon 
| condemned is reſtored to all 
| thatever he had; and he re- 
| covers not only his fame, but 
| his eſtate, though tranſmitted to 
third parties. TOr ſecundo,theReſti- 
tution is by way of grace and mcer 
favorr; and then the partie con- 
demned cannot recover, what 
was beſtowed by the King up- 
on third parties; for the King 
cannot recall what was once 
Legally and Warrantably 


om by him. 


os 


INIgS 


TK. J.6. 
Par. 18, 
Act 4. 


385 


i : 
: 
} 

} 


